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H.R. 322, THE MINERAL EXPLORATION AND
DEVELOPMENT ACT OF 1993

THURSDAY, MARCH 11, 1993

House of Representatives,
Committee on Natural Resources,

Subcommittee on Energy and Mineral Resources,
Washington, DC.

The subcommittee met, pursuant to call, at 10:05 a.m., in room
1324, Longworth House Office Building, Hon. Richard H. Lehman
(chairman of the subcommittee) presiding.

STATEMENT OF HON. RICHARD H. LEHMAN
Mr. Lehman. The subcommittee will come to order. I ask every-

one to take their seats.

I want to welcome everyone to the hearing this morning. I know
it is a little uncomfortable back there, but we will all try to do the

best we can. We are trying to get everybody in who wants a seat.

At the outset, I certainly want to recognize the presence of the

Secretary of the Interior this morning.
We are honored to have you here. We look forward to your testi-

mony.
Today, we begin consideration of H.R. 322, the Mineral Explo-

ration and Development Act of 1993, introduced by our colleague,

Congressman Nick Rahall of West Virginia. H.R. 322 would replace

the 1872 Mining Law, the last survivor of laws written to encour-

age settlement of the West. It replaces the 1872 law with a modem
system designed to: one, eliminate the giveaway of valuable Fed-

eral lands; two, gamer a fair retum for the extraction of hard-rock

minerals, such as gold, silver, and copper, from those Federal

lands; three, provide environmental safeguards to minimize the ad-

verse impacts of mining; and, finally, reclaim abandoned hard-rock

mines in the West.
Congressman Rahall introduced legislation to reform the 1872

Mining Law during the last three Congresses. EarHer, in the 102d

Congress, he introduced H.R. 918, the predecessor to H.R. 322, and
six hearings were conducted on the bill. It was reported favorably

by the full committee and then referred to the Agriculture and
Merchant Marine Committees. The House began Floor consider-

ation of the bill late in the last session but did not complete action

on the measure prior to adjournment last fall.

[Text of the bill, H.R. 322, follows:]
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103d congress
1st Session H. R. 322

To modi^' the requirements applicable to locatable minerals on public domain

lands, consistent with the principles of self-initiation of mining claims,

and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

January 5, 1993

Mr. RahaLL (for himself, Mr. MiLLER of California, Mr. Vekto, and Mr.

Lehulak) introduced the following bill; which was referred to the Com-
mittee on Natural Resources

A BILL
To modify the requirements applicable to locatable minerals

on public domain lands, consistent with the principles

of self-initiation of mining claims, and for other pur-

poses.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States ofAmeiica in Congress assembled,

3 SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

4 (a) Short Title.—This Act may be cited as the

5 "Mineral Exploration and Development Act of 1993".

6 (b) Table of Contents.—
TITLE I—mNERAL EXPLOFLVTION AND DEVELOPMENT

Sec. 101. Definitions, references and coverage

Sec. 102. Lands open to location; nghts under tliis Act.



Sec. 103. Location of mining claims.

Sec. 104. Claim maintenance i-equirements.

Sec. 105. Penalties.

Sec. 106. Preemption.

Sec. 107. Limitation on patent issuance.

Sec. 108. Multiple mineral development and surface resources.

Sec. 109. Mineral materials.

TITLE II~ENVIRONMENTAL CONSIDERATIONS OF MINERAL
EXPLORATION AND DEVELOPMENT

Sec. 201. Surface management.

Sec. 202. Inspection and enforcement.

Sec. 203. State law and regulation.

Sec. 204. Unsuitability review.

Sec. 205. Lands not open to location.

TITLE III—ABANDONED MINERALS MINE RECLAMATION FUND

Sec. 301. Abandoned Minerals Mine Reclamation Fund.

Sec. 302. Conforming amendments.

TITLE R'—ADMINISTRATIVE AND MISCELLANEOUS PROVISIONS

Sec. 401. Policy functions.

Sec. 402. User fees.

Sec. 403. Regulations; effective dates.

Sec. 404. Transitional rules; mining claims and mill sites.

Sec. 405. Transitional rules; surface management requirements.

Sec. 406. Basis for contest.

Sec. 407. Savings clause claims.

Sec. 408. Severability.

Sec. 409. Purchasing power ac^ustment.

Sec. 410. Royally.

Sec. 411. Savings clause.

Sec. 412. P*ublic records.

1 TITLE I—MINERAL EXPLO-
2 RATION AND DEVELOPMENT
3 SEC. 101. DEFINITIONS, REFERENCES, AND COVERAGE.

4 (a) Definitions.—^As used in this Act:

5 (1) The term "apphcant" means any person ap-

6 plying for a plan of operations under this Act or a

7 modification to or a renewal of a plan of operations

8 under this Act.

•HR 322 IH



3

1 (2) The term "claim holder" means the holder

2 of a mining claim located or converted under this

3 Act. Such term may include an agent of a claim

4 holder,

5 (3) The term "diligence year" means the an-

6 nual period commencing on the first day of the first

7 month following the date a mining claim is located

8 under this Act and each annual period thereafter,

9 except as provided under section 404(b)(2).

10 (4) The term "land use plans" means those

11 plans required under section 202 of the Federal

12 Land Policy and Management Act of 1976 (43

13 U.S.C. 1712) or the land management plans for Na-

14 tional Forest System units required under section 6

15 of the Forest and Rangeland Renewable Resources

16 Planning Act of 1974 (16 U.S.C. 1604), whichever

17 is applicable.

18 (5) The term "legal subdi\asions" means an ali-

19 quot quarter quarter section of land as established

20 by the official records of the public land survey sys-

21 tern, or a single lot as established by the official

22 records of the public land sun^ey system if the perti-

23 nent section is irregular and contains fractional lots,

24 as the case may be.

•HR 322 IH



4

1 (6) The term "locatable mineral" means any

2 mineral not subject to disposition under any of the

3 following:

4 (A) the Mineral Leasing Act (30 U.S.C.

5 181 and following);

6 (B) the Geothermal Steam Act of 1970

7 (30 U.S.C, 100 and follov\nng);

8 (C) the Act of July 31, 1947, commonly

9 known as the Materials Act of 1947 (30 U.S.C.

10 601 and following); or

11 (D) the Mineral Leasing for Acquired

12 Lands Act (30 U.S.C. 351 and followng).

13 (7) The term "mineral acti^^ties" means any

14 activity for, related to or incidental to mineral explo-

15 ration, mining, beneficiation and processing activi-

16 ties for any locatable mineral, including access.

17 When used with respect to this term

—

18 (A) the term "exploration" means those

19 techniques employed to locate the presence of a

20 locatable mineral deposit and to establish its

21 nature, position, size, shape, grade and value;

22 (B) the term "mining" means the proc-

23 esses emploj'-ed for the extraction of a locatable

24 mineral from the earth;

•HR 322 IH
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1 (C) the term "beneficiation" means the

2 crushing and grinding of beatable mineral ore

3 and such processes are employed to free the

4 mineral from other constituents, including but

5 not necessarily limited to, ph^'sical and chemical

6 separation techniques; and

7 (D) the term "processing" means proc-

8 esses downstream of beneficiation employed to

9 prepare locatable mineral ore into the final

10 marketable pi'oduct, including but not limited

11 to, smelting and electrolytic refining.

12 (8) The term "mining claim" means a claim for

13 the purposes of mineral activities.

14 (9) The term "National Conservation System

15 unit" means any unit of the National Park System,

16 National Wildlife Refuge System, National Wild and

17 Scenic Rivers System, National Trails System, or a

18 National Conserx^ation Area, National Recreation

19 Area, or a National Forest Monument.

20 (10) The term "operator" means any pei'son,

21 partnership or corporation with a plan of operations

22 approved under this Act.

23 (11) The t*ii*m "Secretary" means, unless oth-

24 erwise provided in this Act

—

•HB sst ra



6

1 (A) the Secretary of tVie Interior for the

2 purposes of title I and title III;

3 (B) the Secretary of the Interior wth re-

4 spect to land under the jurisdiction of such Sec-

5 retary and all other lands subject to this Act

6 (except for lands under the jurisdiction of the

7 Secretary of Agriculture) for the purposes of

8 title II; and

9 (C) the Seeretarj^ of Agriculture with re-

10 spect to lands under the jurisdiction of the Sec-

11 retary of Agriculture for the purposes of title

12 II.

13 (12) The term "substantial legal and financial

14 commitments" means significant investments that

15 have been made to develop mining claims under the

16 general mining laws such as: long-term contracts for

17 minerals produced; processing, beneficiation, or ex-

18 traction facilities and transportation infrastructure;

19 or other capital-intensive activities. Costs of acquir-

20 ing the mining claim or claims, or the right to mine

21 alone \\'ithout other significant investments as de-

22 tailed above, are not sufficient to constitute substan-

23 tial legal and financial commitments.

24 (13) The term "surface management require-

25 ments" means the requirements and standards of

•HR 322 IH
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7

1 section 201, section 203 and section 204 of this Act,

2 and such other standards as are established by the

3 Secretary governing mineral activities and reclama-

4 tion.

5 (b) References.—(1) Any reference in this Act to

6 the term "general mining laws" is a reference to those

7 Acts which generally comprise 30 U.S.C. chapters 2, 12A,

8 and 16, and sections 161 and 162.

9 (2) Any reference in this Act to the "Act of July 23,

10 1955", is a reference to the Act of July 23, 1955, entitled

11 "An Act to amend the Act of July 31, 1947 (61 Stat.

12 681) and the mining laws to provide for multiple use of

13 the surface of the same tracts of the public lands, and

14 for other purposes." (30 U.S.C. 601 and following).

15 (c) Co\^RAGE.—This Act shall apply only to mineral

16 activities and reclamation on lands and interests in land

17 which are open to location as provided in this Act.

18 SEC. 102. LANDS OPEN TO LOCATION; RIGHTS UNDER TfflS

19 ACT.

20 (a) Open Lands.—Mining claims may be located

21 under this Act on lands and interests in lands OAvned by

22 the United States to the extent that—
23 (1) such lands and interests were open to the

24 location of mining claims under the general mining

25 laws on the date of enactment of this Act;

•HR S» IH
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1 (2) such lands and interests are opened to the

2 location of mining claims by reason of section 204(f)

3 or section 205 of this Act; and

4 (3) such lands and interests are opened to the

5 location of mining claims after the date of enact-

6 ment of this Act by reason of any administrative ac-

7 tion or statute.

8 (b) Rights.—The holder of a mining claim located

9 or converted under this Act and maintained in compliance

10 with this Act shall have the exclusive right of possession

1

1

and use of the claimed land for mineral activities, includ-

12 ing the right of ingress and egress to such claimed lands

13 for such activities, subject to the rights of the United

14 States under section 108 and title II.

15 SEC. 103. LOCATION OF MINING CLAIMS.

16 (a) General Rule.—^A person may locate a mining

17 claim covering lands open to the location of mining claims

18 by posting a notice of location, containing the person's

19 name and address, the time of location (which shall be

20 the date and hour of location and posting), and a legal

21 description of the claim. The notice of location shall be

22 posted on a conspicuous, durable monument erected as

23 near as practicable to the northeast comer of the mining

24 claim. No person who is not a citizen, or a corporation

25 organized under the laws of the United States or of any

•HR 322 IH
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9

1 State or the District of Columbia may locate or hold a

2 claim under this Act.

3 (b) Use op Public Land Survey.—Except as pro-

4 vided in subsection (c), each mining claim located imder

5 this Act shall (1) be located in accordance with the public

6 land survey system, and (2) conform to the legal subdivi-

7 sions thereof. Except as provided in subsection (c), the

8 legal description of the mining claim shall be based on the

9 public land survey system and its legal subdivisions.

10 (c) Exceptions.—(1) If only a protracted survey ex-

1

1

ists for the public lands concerned, each of the following

12 shall apply in lieu of subsection (b):

13 (A) The legal description of the mining claim

14 shall be based on the protracted survey and the min-

15 ing claim shall be located as near as practicable in

16 conformance with a protracted legal subdivision.

17 (B) The mining claim shall be monumented on

18 the ground by the erection of a conspicuous durable

19 monument at each comer of the claim.

20 (C) The legal description of the mining claim

21 shall include a reference to any existing survey

22 monument, or where no such monument can be

23 found within a reasonable distance, to a permanent

24 natural object.

•HR SSt IH
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10

1 (2) If no survey exists for the public lands concerned,

2 each of the following shall apply in lieu of subsection (b):

3 (A) The mining claim shall be a regular square,

4 with each side laid out in cardinal directions, 40

5 acres in size.

6 (B) The claim shall be monumented on the

7 ground by the erection of a conspicuous durable

8 monument at each comer of the claim.

9 (C) The legal description of the mining claim

10 shall be expressed in metes and bounds and shall in-

11 elude a reference to any existing survey monument,

12 or where no such monument can be found within a

13 reasonable distance, to a permanent natural object.

14 Such description shall be of sufficient accuracy and

15 completeness to permit recording of the claim upon

16 the public land records and to permit the Secretary

17 and other parties to find the claim upon the ground.

18 (3) In the case of a conflict bet^veen the boundaries

19 of a mining claim as monumented on the ground and the

20 description of such claim in the notice of location referred

21 to in subsection (a), the notice of location shall be deter-

22 minative.

23 (d) Filing With Secretary.—(1) Within 30 days

24 after the location of a mining claim pursuant to this sec-

25 tion, a copy of the notice of location referred to in sub-

•HR 322 IH
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11

1 section (a) shall be filed with the Secretary in an office

2 designated by the Secretary.

3 (2) "Whenever the Secretary receives a copy of a no-

4 tice of location of a mining claim under this Act, the Sec-

5 retary shall assign a serial number to the mining claim,

6 and inunediately return a copy of the notice of location

7 to the locator of the claim, together with a certificate set-

8 ting forth the serial number, a description of the claim,

9 and the claim maintenance requirements of section 104.

10 The Secretary shall enter the claim on the public land

1

1

records.

12 (e) Lands Covered by Claim.—^A mining claim lo-

13 cated under this Act shall include all lands and interests

14 in lands open to location within the boundaries of the

15 claim, subject to any prior mining claim referenced under

16 subsections (c) and (d) of section 404.

17 (f) Date of Location.—A mining claim located

18 under this Act shall be effective based upon the time of

19 location.

20 (g) Conflicting Locations.—^Any conflicts be-

21 tween the holders of mining claims located or converted

22 under this Act relating to relative superiority under the

23 provisions of this Act may be resolved in a^udication pro-

24 ceedings before the Secretary. Such a(^udication shall be

25 determined on the record after opportunity for hearing.

•HR 8SS IH
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12

1 It shall be incumbent upon the holder of a mining claim

2 asserting superior rights in such proceedings to dem-

3 onstrate to the Secretary that su(;h person was the senior

4 locator, or if such person is the junior locator, that prior

5 to the location of the claim by such locator

—

6 (1) the senior locator failed to file a copy of the

7 notice of location within the time provided under

8 subsection (d);

9 (2) the amount of rental paid by the senior lo-

10 cator at the time of filing the instrument referred to

11 in subsection 104(d)(1) was less than the amount

12 required to be paid by such locator; or

13 (3) the senior locator did not make the diligent

14 development e3q)enditures reported on the most re-

15 cent affidavit filed with the instrument referred to in

16 subsection 104(d)(1), or such expenditures did not

17 comply with the requirements of subsection 104(b).

18 (h) Extent of Mineral Deposit.—The bound-

19 aries of a mining claim located under this Act shall extend

20 vertically downward.

21 SEC. 104. CLAIM MAINTENANCE REQUIREMENTS.

22 (a) In General.—(1) Except as provided under sub-

23 section (b), in order to maintain a mining claim under this

24 Act a claim holder shall pay an armual rental fee. The

25 rental fee shall be paid on the basis of all land within the

•HR S22 IH
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13

1 boundaries of a minine: (ilaim (as described in notice of

2 location filed under section J 03(d)) at a rate established

3 by the Secretary of not less than

—

4 (A) $5 per acre in each of the first through

5 fifth diligence years following location of the claim;

6 (B) $10 per acre in each of the sixth through

7 t-enth diligence years following location of the claim;

8 (C) $15 per acre in each of the eleventh

9 through fifteenth diligence years following location

10 of the claim;

11 (D) $20 par acre m each of the sixteenth

12 through twentieth diligence years following location

13 of the claim; and

14 (E) $25 per acre in the twenty-first dihgence

15 year following location of the claim, and each dili-

16 gence year thereafter.

17 (2) The rental fet; shall be duo ar.d payable at the

18 time the c^laim holder files the insti-ument required under

1

9

subsection ( d) { 1 )

.

20 (3) Tlie Secretary shall deposit all moneys received

21 from rental fees ('.oUected under this subsection into the

22 Fund referred td in title III,

23 (b) DiLKJENT Dkvelopment Expenditures.—(1)

24 A claim holder may elect to reduce the amount of the rent-

25 al fee required under subsection (a) by the amount of dili-

•HR 3U IH
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14

1 gent development expenditures made for mineral activities

2 on or to the benefit of a mining claim during the same

3 diligence year to which the rental fee would otherwise

4 apply, except that in no event shall such reduction cause

5 less than an annual rental fee of $2.50 per acre of all

6 land within the boundaries of a mining claim (as described

7 in notice of location filed under section 103(d)) t-o be paid.

8 Such expenditures made for mineral activities on or to the

9 benefit of any one claim, or more than one claim in a

10 group of contiguous claims held by the same claim holder,

11 may be deemed to have been performed for the benefit

12 of the entire group of contiguous claims so long as the

13 sum total of the e^)enditures equals the total amount of

14 expenditures that would have been made if such expendi-

15 tures had been made on or to the benefit of each individual

16 claim in the group.

17 (2) Dihgent development expenditures shall include

18 those made for any of the following:

19 (A) Investigations and surveys, including

20 geotechnical, geological, geophysical or geochemical

21 surveys.

22 (B) Bulk mineral sampling and testing.

23 (C) DriUing.

24 (D) Environmental and engineering studies.
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1 (E) The reclamation and restoration of land

2 disturbed by mineral activities during exploration.

3 (F) Such other activities that constituted as-

4 sessment work under the general mining laws prior

5 to the date of enactment of this Act.

6 (G) Such other mineral activities as the Sec-

7 retaiy may, by rule, establish.

8 (3) In the event a claim holder elects to reduce the

9 amount of the rental fee under paragraph (1), such claim

10 holder shall file an affidavit under this paragraph at the

1

1

time such claim holder files the instrument required under

12 subsection (d)(1). The affidavit shall contain a detailed de-

13 scription of the value and nature of all diligent develop-

14 ment expenditures made under this subsection and shall

15 be of sufficient detail as to permit validation by the Sec-

16 retary of the expenditure amounts and beneficial nature

17 of the expenditures.

18 (4) A claim holder shall maintain documentary proof

19 of diligent development expenditures reported on the affi-

20 davit referred to in paragraph (3) for a period of 5 years

21 after the diligence year to which such expenditures apply.

22 Such documentary proof shall be made available at the

23 request of the Secretary for the purpose of the validation

24 referred to in paragraph (3) and the audit referred to in

25 subsection (f;.
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1 (c) Minimum Rental.—(1) A claim holder shall only

2 be required to pay a minimum annual rental fee of $2.50

3 per acre of all land within the boundaries of a mining

4 claim (as described in notice of location filed under section

5 103(d)) under any of the following circumstances:

6 (A) If a claim holder demonstrates to the Sec-

7 retary that such claim holder is prevented from

8 making diligent development expenditures under

9 subsection (b) by reason of

—

10 (i) any judicial proceeding or administra-

1

1

tive action; or

12 (ii) the fact that the mining claim or group

13 of contiguous claims is surrounded by lands

14 over which a right-of-way for the performance

15 of such requirement has been denied, is in liti-

16 gation, or is in the process of acquisition under

17 State law, or that other legal impediments exist

18 which affect the right of the claimant to enter

19 upon the surface of such claim or group of con-

20 tiguous claims or to gain access to the bound-

21 aries thereof or to conduct mineral activities

22 thereon;

23 pursuant to such rules as the Secretary may pre-

24 scribe governing the length and termination of th^

25 minimiun rental requirement.
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1 (B) By reason of section 5 of Public Law 94-

2 429, commonly known as the Mining in the Parks

3 Act, for any claim subject to such section after the

4 conversion of such claim under section 404.

5 (C) By reason of such other laws that here-

6 tofore removed the apphcability of the assessment

7 work requirement of the general mining laws for any

8 claim subject to such laws after the conversion of

9 such claim under section 404.

10 (2) The rental fee shall be due and payable at the

1

1

time the claim holder files the instrument required under

12 subsection (d)(1). Included with such instrument shall be

13 a statement setting forth the reasons why the claim holder

14 is only required to pay the minimum rent-al.

15 (3) The Secretary shall deposit all moneys received

16 from rental fees collected under this subsection into the

17 Fund referred to in title III.

18 (d) Instrument.—(1) In order to maintain a mining

19 claim under this Act, a claim holder shall, on or before

20 the date which is the last day of the third calendar month

21 after the anniversary date of each diligence year for such

22 claim, file an instrument with the Secretary containing the

23 name and address of the claim holder and the serial num-

24 ber assigned to the claim pursuant to section 103(d). The
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1 instrument shall be accompanied by, as the case may be,

2 the following

—

3 (A) the rental fee required for the applicable

4 diligence year referred to in subsection (a)(1);

5 (B) the amount of rental fee required due to

6 the reduction of such fee by diligent development ex-

7 penditures under subsection (b)(1), and the affidavit

8 referred to in subsection (b)(3); or

9 (C) the minimum rental fee referred to in sub-

10 section (c)(1) and the statement referred to in sub-

11 section (c)(2).

12 (2) If, in any diligence year, a claim holder fails to

13 file the instrument referred to in paragraph (1) within the

14 period referred to in such paragraph or fails, in any re-

15 spect, to comply with the requirements of paragraph (1),

16 the Secretary shall immediately provide notice thereof to

17 the claim holder and after 30 days from the date of such

18 notice the claim shall be deemed forfeited and such claim

19 shall be null and void, except as provided under subsection

20 (e). Such notice shall be sent to the claim holder by reg-

21 istered or certified mail to the address provided by such

22 claim holder in the notice of location referred to in section

23 103(a) or on the last instrument referred to in subsection

24 (d)(1) filed by such claim holder, whichever is most recent.

25 In the event such notice is returned as undelivered, the
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1 Secretarv shall be deemed to have fulfilled the notice re-

2 quirements of this paragraph.

3 (e) Failure to Comply.—(1) No claim may be

4 deemed forfeited and declared null and void by the Sec-

5 retary due to a failure to comply with the requirements

6 referred to in subsection (d) if the claim holder corrects

7 such failure to the satisfaction of the Secretary within 10

8 days after the date such claim holder was required to file

9 the instrament referred to in subsection (d)(1).

10 (2) No claim may be deemed forfeited and declared

1

1

null and void by the Secretary due to a failure to comply

12 with the requirements referred to in subsection (d) if,

13 within 10 days after date of the notice referred to in sub-

14 section (d)(2), the claim holder corrects such failure to

15 the satisfaction of the Secretary, and if the Secretary de-

16 termines that such failure was justifiable or not due to

17 a lack of reasonable diligence on the part of the claim

18 holder, or that such failure was inadvertent.

19 (f) Audits.—The Secretary is authorized to conduct

20 such audits of claim holders as he deems necessary for

21 the purpose of ensuring compliance with the requirements

22 of this section. For purposes of performing such audits,

23 the Secretary shall, at reasonable times and upon request,

24 have access to, and may copy, all books, papers and other
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1 documents that relate to compliance with this section of

2 any person subject to the provisions of this section.

3 SEC. 105. PENALTIES.

4 (a) ViOL.\TlON.-—Any claim holder who

—

5 (1) knowingly or willfully posts on a mining

6 claim or files a notice of location with the Secretary

7 under section 103 that contains false, inaccurate or

8 misleading statements;

9 (2) knowingly or willfully prepares, maintains,

10 or submits false, inaccurate, or misleading informa-

11 tion on diligent development expenditures on the af-

12 fidavit referred to in section 104(b)(3); or

13 (3) fails or refuses to permit an audit pursuant

14 to section 104(f);

15 shall be liable for a penalty of not more than $5,000 per

16 violation. Each day of continuing violation may be deemed

17 a separate violation for purposes of penalty assessments.

18 (b) RE^^EW.—No civil penalty under this section

19 shall be assessed until the claim holder charged with the

20 violation has been given the opportunity for a hearing on

21 the record under section 202(f)-

22 SEC. 106. PREEMPTION.

23 The requirements of this title shall preempt any con-

24 flicting requirements of any State, or poUtical subdivision

25 thereof relating to the location and maintenance of mining

•HR S22 IH



22

21

1 claims as provided for by this Act. The fihng lequirements

2 of section 314 of the Federal Land Policy and Manage-

3 ment Act (43 U.S.C. ] 744) shall not apply with respect

4 to any mining claim located or converted under this Act.

5 SEC. 107. LIMITATION ON PATENT ISSUANCE.

6 (a) Mining Claims.—^After January 5, 1993, no pat-

7 ent shall be issued by the United States for any mining

8 claim located under the general mining laws unless the

9 Secretary of the Interior determines that, for the claim

10 concerned

—

11 (1) a patent application was filed ^^^th the Sec-

12 retar}'' on or before Januaiy 5, 1993; and

13 (2) all requirements established under sections

14 2325 and 2326 of the Revised Statutes (30 U.S.C.

15 29 and 30) for vein or lode claims and sections

16 2329, 2330, 2331, and 2333 of the Revised Statutes

17 (30 U.S.C. 35, 36, and 37) for placer claims were

18 fully complied with by that date.

19 If the Secretary'' makes the determinations referred to in

20 paragraphs (1) and (2) for any mining claim, the holder

21 of the claim shall be entitled to the issuance of a patent

22 in the same manner and degree to which such claim holder

23 would have been entitled to prior to the enactment of this

24 Act, unless and until such determinations are withdrawn
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1 or invalidated by the Secretary or by a court of the United

2 States.

3 (b) Mill Sites.—^After January 5, 1993, no patent

4 shall be issued by the United States for any mill site claim

5 located under the general mining laws unless the Secretary

6 of the Interior determines that for the mill site

7 concerned

—

8 (1) a patent application for such land was filed

9 with the Secretary on or before January 5, 1993;

10 and

11 (2) all requirements applicable to such patent

12 application were fully complied with by that date.

13 If the Secretary makes the determinations referred to in

14 paragraphs (1) and (2) for any mill sit,e claim, the holder

15 of the claim shall be entitled to the issuance of a patent

16 in the same manner and degree to which such claim holder

17 would have been entitled to prior to the enactment of this

18 Act, unless and until such determinations are withdrawn

19 or invalidated by the Secretary or by a court of the United

20 States.

21 SEC. 108. MULTIPLE MINERAL DEVELOPMENT AND SUR-

22 FACE RESOURCES.

23 (a) In General.—The provisions of sections 4 and

24 6 of the Act of August 13, 1954 (30 U.S.C. 524 and 526),

25 commonly knoA\Ti as the Multiple Minerals Development
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1 Act, and the provisions of section 4 of the Act of July

2 23, 1955 (30 U.S.C. 612), shall apply to all mining claims

3 located or converted under this Act.

4 (b) Enforcement.—The Secretary of the Interior,

5 or the Secretary of Agriculture, as the case may be, shall

6 take such actions as may be necessary to ensure the com-

7 pliance by claim holders with section 4 of the Act of July

8 23, 1955 (30 U.S.C. 612).

9 SEC. 109. MINERAL MATERIALS.

10 (a) Determinations.—Section 3 of the Act of July

11 23, 1955 (30 U.S.C. 611), is amended as follows:

12 (1) Insert "(a)" before the first sentence.

13 (2) Strike "or cinders" and insert in lieu there-

14 of "cinders, or clay".

15 (3) Add the following new subsection at the end

16 thereof:

17 "(b)(1) Subject to valid existing rights, after the date

18 of enactment of the Mineral Exploration and Development

19 Act of 1993, all deposits of mineral materials referred to

20 in subsection (a), including the block pumice referred to

21 in such subsection, shall only be subject to disposal under

22 the terms and conditions of the Materials Act of 1947.

23 "(2) For purposes of paragraph (1), the term 'valid

24 existing rights' means that a mining claim located for any

25 such mineral material had some property giving it the dis-
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1 tinct and special value referred to in subsection (a), or

2 as the case may be, met the definition of block pumice

3 referred to in such subsection, was properly located and

4 maintained under the general mining laws prior to the

5 date of enactment of the Mineral Exploration and Devel-

6 opment Act of 1993, and was supported by a discovery

7 of a valuable mineral deposit within the meaning of the

8 general mining laws on the date of enactment of the Min-

9 eral Exploration and Development Act of 1993 and that

10 such claim continues to be valid.".

11 (b) Mineral Materials Disposal Clarifica-

12 TION.—Section 4 of the Act of July 23, 1955 (30 U.S.C.

13 612), is amended as follows:

14 (1) In subsection (b) insert "and mineral mate-

15 rial" after "vegetative".

16 (2) In subsection (c) insert "and mineral mate-

17 rial" after "vegetative".

18 (c) Conforming Amendment.—Section 1 of the

19 Act of July 31, 1947, entitled "An Act to provide for the

20 disposal of materials on the public lands of the United

21 States" (30 U.S.C. 601 and following) is amended by

22 striking "common varieties of in the first sentence.

23 (d) Short Titles.—
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1 (1) Surface resources.—The Act of July

2 23, 1955, is amended by inserting after section 7

3 the following new section:

4 "Sec. 8. This Act may be cited as the 'Surface Re-

5 sources Act of 1955'.".

6 (2) Mineral materials.—The Act of July 31,

7 1947, entitled "An Act to pro^^de for the disposal of

8 materials on the public lands of the United States"

9 (30 U.S.C. 601 and foUoAvnng) is amended by insert-

10 ing after section 4 the follo'\^^ng new section:

11 "Sec. 5. This Act may be cited as the 'Materials Act

12 of 1947'.".

13 (e) Repeal.—(1) The Act of August 4, 1892 (27

14 Stat. 348) commonly known as the Building Stone Act

15 is hereby repealed.

16 (2) The Act of January- 31, 1901 (30 U.S.C. 162)

17 commonly known as the Saline Placer Act is hereby

18 repealed.

19 TITLE II—ENVIRONMENTAL
20 CONSIDERATIONS OF MIN-

21 ERAL EXPLORATION AND DE-

22 VELOPMENT
23 SEC. 201. SURFACE MANAGEMENT.

24 (a) In General.—Notwthstanding the last sentence

25 of section 302(b) of the Federal Land Policy and Manage-
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1 ment Act of 1976, and in accordance with this title and

2 other apphcable law, the Secretary shall require that min-

3 eral activities and reclamation be conducted so as to mini-

4 mize adverse impacts to the environment.

5 (b) Plans of Operation.—(1) Except as provided

6 under paragraph (2), no person may engage in mineral

7 activities that may cause a disturbance of surface re-

8 sources unless such person has filed a plan of operations

9 with, and received approval of such plan of operations,

10 from the Secretary.

11 (2) (A) A plan of operations may not be required for

12 mineral activities related to exploration that cause a neg-

13 ligible disturbance of surface resources not involving the

14 use of mechanized earth moving equipment, suction dredg-

15 ing, explosives, the use of motor vehicles in areas closed

16 to off-road vehicles, the construction of roads, drill pads,

17 or the use of toxic or hazardous materials.

18 (B) A plan of operations may not be required for min-

19 eral activities related to exploration that, after notice to

20 the Secretary, involve only a minimal and readily reclaim-

21 able disturbance of surface resources related to and in-

22 eluding initial test drilling not involving the construction

23 of access roads, except activities under notice shall not

24 commence until an adequate financial guarantee is estab-

25 lished for such activities pursuant to subsection (1).
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1 (c) Contents of Plans.—Each proposed plan of

2 operations shall include a mining permit application and

3 a reclamation plan together with such documentation as

4 necessary to ensure compliance with applicable Federal

5 and State environmental laws and regulations.

6 (d) Mining Permit Application Require-

7 MENTS.—The mining permit referred to in subsection (c)

8 shall include such terms and conditions as prescribed by

9 the Secretary, and each of the following:

10 (1) The name and mailing address of

—

1

1

(A) the applicant for the mining permit;

12 (B) the operator if different than the ap-

13 plicant;

14 (C) each claim holder of the lands subject

15 to the plan of operations if different than the

16 applicant;

17 (D) any subsidiary, affiliate or person con-

18 trolled by or under common control with the ap-

19 plicant, or the operator or each claim holder, if

20 different than the applicant; and

21 (E) the o\vner or o^vners of any land, or in-

22 terests in any such land, not subject to this Act,

23 within or adjacent to the proposed mineral ac-

24 tivities.
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1 (2) A statement of any plans of operation held

2 by the applicant, operator or each claim holder if

3 different than the applicant, or any subsidiary, affili-

4 ate, or person controlled by or under common con-

5 trol with the applicant, operator or each claim holder

6 if different than the applicant.

7 (3) A statement of whether the applicant, oper-

8 ator or each claim holder if different than the appli-

9 cant, and any subsidiary, affiliate, or person con-

10 trolled by or under common control with the appli-

11 cant, operator or each claim holder if different than

12 the applicant has an outstanding violation of this

13 Act, any surface management requirements, or ap-

14 plicable air and water quality' laws and regulations

15 and if so, a brief explanation of the facts involved,

16 including identification of the site and the nature of

17 the violation.

18 (4) A description of the type and method of

19 mineral activities proposed, the engineering tech-

20 niques proposed to be used and the equipment pro-

21 posed to be used.

22 (5) The anticipated starting and termination

23 dates of each phase of the mineral activities pro-

24 posed.
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1 (6) A map, to an appropriate scale, clearly

2 showing the land to be affected by the proposed min-

3 eral activities.

4 (7) A description of the quantity and quality of

5 surface and ground water resources within and

6 along the boundaries of, and adjacent to, the area

7 subject to mineral activities based on 12 months of

8 pre-disturbance monitoring.

9 (8) A description of the biolo^cal resources

10 found in or adjacent to the area subject to mineral

11 activities, including vegetation, fish and wildlife, ri-

12 parian and wetland habitats.

13 (9) A description of the monitoring systems to

14 be used to detect and determine whether compliance

15 has and is occurring consistent with the surface

16 management requirements and to regulate the ef-

17 fects of mineral activities and reclamation on the

18 site and surrounding emironment, including but not

19 limited to, groundwater, surface water, air and soils.

20 (10) Accident contingency plans that include,

21 but are not limited to, immediate response strate-

22 gies, corrective measures to mitigate impacts to fish

23 and wildlife, ground and surface waters, notification

24 procedures and waste handling and toxic material

25 neutralization.
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1 (11) Any measures to comply with any condi-

2 tions on minerals activities and reclamation that

3 may be required in the applicable land use plan, in-

4 eluding any condition stipulated pursuant to section

5 204(d)(1)(B).

6 (12) A description of measures planned to ex-

7 elude fish and wildlife resources fi'om the area sub-

8 ject to mineral activities by covering, containment,

9 or fencing of open waters, beneficiation, and process-

10 ing materials; or maintenance of all facilities in a

1

1

condition that is not harmful to fish and \vildlife.

12 (13) Such environmental baseline data as the

13 Secretary, by rule, shall require sufficient to validate

14 the determinations required for plan approval under

15 this Act.

16 (e) Reclamation Plan Application Require-

17 MENTS.—The reclamation plan referred to in subsection

18 (c) shall include such terms and conditions as prescribed

19 by the Secretary, and each of the folloAving:

20 (1) A description of the condition of the land

21 subject to the mining permit prior to the commence-

22 ment of any mineral activities.

23 (2) A description of reclamation measures pro-

24 posed pursuant to the requirements of subsections

25 (m) and (n).
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1 (3) The engineering techniques to be used in

2 reclamation and the equipment proposed to be used.

3 (4) The anticipated starting and termination

4 dates of each phase of the reclamation proposed.

5 (5) A description of the proposed condition of

6 the land following the completion of reclamation.

7 (6) A description of the maintenance measures

8 that will be necessary to meet the surface manage-

9 ment requirements of this Act, such as, but not lim-

10 ited to, drainage water treatment facilities, or liner

11 maintenance and control.

12 (7) The consideration which has been given to

13 making the condition of the land after the comple-

14 tion of mineral activities and final reclamation con-

15 sistent with the applicable land use plan.

16 (f) Public Participation,—(1) Concurrent with

17 submittal of a plan of operations, or a renewal application

18 for a plan of operations, the applicant shall publish a no-

19 tice in a newspaper of local circulation for 4 consecutive

20 weeks that shall include: the name of the applicant, the

21 location of the proposed mineral activities, the type and

22 expected duration of the proposed mineral activities, and

23 the intended use of the land after the completion of min-

24 eral activities and reclamation. The Secretary shall also

25 notify in writing other Federal, State and local govem-
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1 raent agencies that regulate mineral activities or land

2 planning decisions in the area subject to mineral acti\itie8.

3 (2) Copies of the complete proposed plan of oper-

4 ations shall be made available for public review for 30 days

5 at the office of the responsible Federal surface manage-

6 ment agency located nearest to the location of the pro-

7 posed mineral activities, and at the county courthouse of

8 the county in which the mineral activities are proposed

9 to be located, prior to final decision by the Secretary. Dur-

10 ing this period, any person and the authorized representa-

1

1

tive of a Federal, State or local governmental agency shall

12 have the right to file written comments relating to the ap-

13 proval or disapproval of the plan of operations. The Sec-

14 i-etaiy shall immediately make such comments available to

15 the applicant.

16 (3) Any person that is or may be adversely affected

17 by the proposed mineral activities may request, after filing

18 written comments pursuant to paragraph (2), a public

19 hearing to be held in the county in which the mineral ac-

20 tivities are proposed. If a hearing is requested, the Sec-

21 retary shall conduct a hearing. When a hearing is to be

22 held, notice of such hearing shall be published in a news-

23 paper of local circulation for 2 weeks prior to the hearing

24 date.
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1 (g) Plan Approval.—(1) After providing notice and

2 opportunity for public comment and hearing, the Sec-

3 retary may approve, require modifications to, or deny a

4 proposed plan of operations, except as provided in section

5 405. To approve a plan of operations, the Secretary shall

6 make each of the following determinations:

7 (A) The mining permit appUcation and reclama-

8 tion plan are complete and accurate.

9 (B) The appUcant has demonstrated that rec-

10 lamation as required by this Act can be accom-

11 plished under the reclamation plan and would have

12 a hi^ probabihty of success based on an analysis of

13 such reclamation measures in areas of similar geo-

14 chemistry, topography and hydrology.

15 (C) The proposed mineral activities, reclama-

16 tion and condition of the land after the completion

17 of mineral activities and final reclamation would be

18 consistent with the land use plan applicable to the

19 area subject to mineral activities.

20 (D) The area subject to the proposed plan of

21 operations is not included within an area designated

22 unsuitable under section 204 for the types of min-

23 eral activities proposed.

24 (E) The applicant has demonstrated that the

25 plan of operations will be in compliance with the re-
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1 quirements of all other applicable Federal require-

2 ments, and any State requirements agreed to by the

3 Secretary pursuant to subsection 203(c).

4 (2) Final approval of a plan of operations under this

5 subsection shall be conditioned upon compliance with sub-

6 section (1) and, based on information supplied by the ap-

7 plicant, a determination of the probable hydrologic con-

8 sequences of the proposed mineral activities and reclama-
>

9 tion.

10 (3) (A) A plan of operations under this section shall

1

1

not be approved if the apphcant, operator, or any claim

12 holder if different than the applicant, or any subsidiary,

13 affiliate, or person controlled by or under common control

14 with the applicant, operator or each claim holder if dif-

15 ferent than the apphcant, is currently in violation of this

16 Act, any surface management requirement or of any appU-

17 cable air and water quaUty laws and regulations at any

18 site where mineral activities have occurred or are occur-

19 ring.

20 (B) The Secretary shall suspend an approved plan

21 of operations if the Secretary determines that any of the

22 entities described in section 201(d)(1) were in violation of

23 the surface management requirements at the time the plan

24 of operations was approved.
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1 (C) A plan of operations referred tx) in this subsection

2 shall not be approved or reinstated, as the case may be,

3 until the apphcant submits proof that the violation has

4 been corrected or is in the process of being corrected to

5 the satisfaction of the Secretary; except that no proposed

6 plan of operations, after opportunity for a hearing, shaU

7 be approved for any appUcant, operator* or each claim

8 holder if different than the applicant with a demonstrated

9 pattern of willful violations of the surface management re-

10 quirements of such nature and duration and with such re-

1

1

suiting irreparable damage to the environment as to clear-

12 ly indicate an intent not to comply with the siu^ace man-

13 agement requirements.

14 (h) Term of Permit; Renewal.—(1) The approval

15 of a plan of operations shall be for a stated term. The

16 term shall be no greater than that necessary to accomplish

17 the proposed operations, and in no case for more than 10

18 years, unless the applicant demonstrates that a specified

19 longer term is reasonably needed to obtain financing for

20 equipment and the opening of the operation.

21 (2) Failure by the operator to commence mineral ac-

22 tivities within one year of the date scheduled in an ap-

23 proved plan of operations shall be deemed to require a

24 modification of the plan.
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1 (3) A plan of operations shall cany with it the right

2 of successive renewal upon expiration only with respect to

3 operations on areas within the boundaries of the existing

4 plan of operations, as approved. An application for re-

5 newal of such plan of operations shall be approved unless

6 the Secretary determines, in writing, any of the following:

7 (A) The terms and conditions (X the existing

8 plan of operations are not being met.

9 (B) Mineral activities and reclamation activities

10 as approved under the plan of operations are not in

11 comphance with the surface management require-

12 ments of this Act.

13 (C) The operator has not demonstrated that the

14 financial guarantee would continue to apply in full

15 force and effect for the renewal term.

16 (D) Any additional revised or updated informa-

17 tion required by the Secretary has not been pro-

18 vided.

19 (E) The applicant has not demonstrated that

20 the plan of operations will be in compliance with the

21 requirements of all other applicable Federal require-

22 ments, and any State requirements agreed to by the

23 Secretary pursuant to subsection 203(c).

24 (4) A renewal of a plan of operations shall be for a

25 term not to exceed the period of the original plan as pro-
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1 vided in paragraph (1). Application for plan renewal shall

2 be made at least 120 days prior to the expiration of an

3 approved plan.

4 (5) Any person that is, or may be, adversely affected

5 by the proposed mineral activities may request a public

6 hearing to be held in the couiAty in which the mineral ac-

7 tivities are proposed. If a hearing is requested, the Sec-

8 retary shall conduct a hearing. When a hearing is held,

9 notice of such hearing shall be published in a newspaper

10 of local circulation for 2 weeks prior to the hearing date.

11 (i) Plan Modification.—(1) Except as provided

12 under section 405, during the term of a plan of operations

13 the operator may submit an application to modify the

14 plan. To approve a proposed modification to a plan of op-

15 erations the Secretary shall make the determinations set

16 forth under subsection (g)(1). The Secretary shall estab-

17 lish guidelmes regarding the extent to which requirements

18 for plans of operations under this section shall apply to

19 applications to modify a plan of operations based on

20 whether such modifications are deemed significant or

21 minor; except that: (A) any significant modifications shall

22 at a minimum be subject to subsection (f), and (B) any

23 modification proposing to extend the area covered by the

24 plan of operations (except for incidental boundary revi-
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1 sions) must be made by application for a new plan of oper-

2 ations.

3 (2) The Secretary may, upon a review of a plan of

4 operations or a renewal application, require reasonable

5 modification to such plan upon a determination that the

6 requirements of this Act cannot be met if the plan is fol-

7 lowed as approved. Such determination shall be based on

8 a written finding and subject to notice and hearing re-

9 quirements estabUshed by the Secretary.

10 (j) Temporary Cessation of Operations.—(1)

11 Before temporarily ceasing mineral activities or i*eclama-

12 tion for a period of 180 days or more under an approved

13 plan of operations or portions thereof, an operator shall

14 first submit a complete application for temporary ces-

15 sation of operations to the Secretary for approval.

16 (2) The application for approval of temporary ces-

17 sation of operations shall include such terms and condi-

18 tions as prescribed by the Secretary, including but not lim-

19 ited to the steps that shall be taken during the cessation

20 of operations period to minimize impacts on the environ-

21 ment. After receipt of a complete appUcation for tem-

22 porary cessation of operations the Secretary shall conduct

23 an inspection of the area for which temporary cessation

24 of operations has been requested.
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1 (3) To approve an application for temporary ces-

2 sation of operations, the Secretary shall make each of the

3 following determinations:

4 (A) The methods for securing surface facilities

5 and restricting access to the permit area, or relevant

6 portions thereof, shall effectively ensure against haz-

7 ards to the health and safety of the public and fish

8 and wildlife.

9 (B) Reclamation is contemporaneous with min-

10 eral activities as required under the approved rec-

11 lamation plan, except in those areas specifically des-

12 ignated in the appUcation for temporary cessation of

13 operations for which a delay in meeting such stand-

14 ards is necessary to facilitate the resumption of op-

15 erations.

16 (C) The amount of financial assurance filed

17 with the plan of operations is sufficient to assure

18 con^)letion of the reclamation plan in the event of

19 forfeiture.

20 (D) Any outstanding notices of violation and

21 cessation orders incurred in connection with the plan

22 of operations for which temporary cessation is being

23 requested are either stayed pursuant to an adminis-

24 trative or judicial appeal proceeding or are in the
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1 process of being abated to the satisfaction of the

2 Secretarj'.

3 (k) Review.—Any decision made by the Secretary

4 under subsections (g), (h), (i), (j) or (1) shall be subject

5 to review under section 202(f).

6 (1) Bonds.—(1) Before any plan of operations is ap-

7 proved pursuant ii) this Act, or any mineral activities are

8 conducted pursuant to subsection (b)(2), the operator

9 shall file with the Secretary financial assurance payable

10 to the United States and conditional upon faithful per-

1

1

formance of all requirements of this Act. The financial as-

12 surance shall be provided in the form of a surety bond,

13 trust fund, cash or equivalent. The amount of the financial

14 assurance shall be sufficient to assure the completion of

15 reclamation satisfying the requirements of this Act if the

16 work had to be performed by the Secretary in the event

17 of forfeiture, and the calculation shall take into account

18 the maximum level of financial exposure which shall arise

19 during the mineral activity including, but not limited to,

20 provision for accident contingencies.

21 (2) The financial assurance shall be held for the du-

22 ration of the mineral activities and for an additional period

23 to cover the operator's responsibility for revegetation

24 under subsection (n)(6)(B).
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1 (3) The amount of the financial assurance and the

2 terms of the acceptance of the assurance shall be adjusted

3 by the Secretary fix)m time to time as the area requiring

4 coverage is increased or decreased, or where the costs of

5 reclamation or treatment change, but the financial assur-

6 ance must otherwise be in compliance with this section.

7 The Secretary shall specify periodic times, or set a sched-

8 ule, for reevaluating or adjusting the amount of financial

9 assurance.

10 (4) Upon request, and after notice and opportunitj'

11 for public comment, the Secretarj^ may release in whole

12 or in part the financial assurance if the Secretaiy deter-

13 mines each of the following:

14 (A) Reclamation covered by the financial assur-

15 ance has been accomplished as required by this Act.

16 (B) The operator has declared that the terms

17 and conditions of any other applicable Federal re-

18 quirements, and State requirements pursuant to

19 subsection 203(b), have been fulfilled.

20 (5) The release referred to in paragraph (4) shall be

21 according to the following schedule:

22 (A) After the operator has completed the back-

23 filling, regrading and drainage control of an area

24 subject to mineral activities and covered by the fi-

25 nancial assurance, and has commenced revegetation
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1 on the regraded areas subject to mineral activities in

2 accordance with the approved plan of operations, 50

3 percent of the total financial assurance secured for

4 the area subject to mineral activities may be re-

5 leased.

6 (B) After the operator has completed success-

7 ftdly all mineral activities and reclamation activities

8 and all requirements of the plan of operations and

9 the reclamation plan and all the requirements of this

10 Act have in fact been fully met, the remaining por-

1

1

tion of the financial assurance may be released.

12 (6) During the period following release of the finan-

13 cial assurance as specified in paragraph (5) (A), until the

14 remaining portion of the financial assurance is released

15 as provided in paragraph (5)(B), the operator shall be re-

16 quired to meet all applicable standards of this Act and

17 the plan of operations and the reclamation plan.

18 (7) Where any discharge from the area subject to

19 mineral activities requires treatment in order to meet the

20 apphcable effluent Umitations, the treatment shall be mon-

21 itored during the conduct of mineral activities and rec-

22 lamation and shall be fully covered by financial assurance

23 and no financial assurance or portion thereof for the plan

24 of operations shall be released until the operator has met
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1 all applicable effluent limitations and water quality stand-

2 ards for one full year without treatment.

3 (8) Jurisdiction under this Act shall terminate upon

4 release of the final bond. If the Secretary determines, after

5 final bond release, that an environmental hazard resulting

6 from the mineral activities exists, or the terms and condi-

7 tions of the plan of operations or the surface management

8 requirements of this Act were not fulfilled in fact at the

9 time of release, the Secretary shall reassert jurisdiction

10 and all applicable surface management and enforcement

1

1

provisions shall apply for correction of the condition.

12 (m) Reclamation.—(1) Except as provided under

13 paragraphs (5) and (7) of subsection (n), lands subject

14 to mineral activities shall be restored to a condition capa-

15 ble of supporting the uses to which such lands were capa-

16 ble of supporting prior to surface disturbance, or other

17 beneficial uses, provided such other uses are not inconsist-

18 ent with applicable land use plans.

19 (2) All required reclamation shall proceed as contem-

20 poraneously as practicable with the conduct of mineral ac-

21 tivities and shall use the best technology currently avail-

22 able.

23 (n) Reclamation Standards.—The Secretary shall

24 estabUsh reclamation standards which shall include, but

•HR su ra



45

44

1 not necessarily be limited to, provisions to require each

2 of the following:

3 (1) Soils.—(A) Topsoil removed from lands

4 subject to mineral activities shall be segregated from

5 other spoil material and protected for later use in

6 reclamation. If such topsoil is not replaced on a

7 backfill area within a time-frame short enough to

8 avoid deterioration of the topsoil, vegetative cover or

9 other means shall be used so that the topsoil is pre-

10 served from \vind and water erosion, remains free of

11 any contamination by acid or other toxic material,

12 and is in a useable condition for sustaining vegetA-

13 tion when restored during reclamation.

14 (B) In the event the topsoil from lands subject

15 to mineral activities is of insufficient quantitj^ or of

16 inferior quality for sustaining vegetation, and other

17 suitable growth media removed from the lands sub-

18 ject to the mineral activities are available that shall

19 support vegetation, the best available growth me-

20 dium shall be removed, segregated and preserved in

21 a like manner as under subparagraph (A) for sus-

22 taining vegetation when restored during reclamation.

23 (C) Mineral activities shall be conducted to pre-

24 vent any contamination or toxification of soils. If

25 any contamination or toxification occurs in violation
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1 of this subparagraph, the operator shall neutralize

2 the toxic material, decontaminate the soil, and dis-

3 pose of any toxic or acid materials in a manner

4 which complies with this section and any other

5 applical Federal or State law.

6 (2) Stabilization.—All surface areas subject

7 to mineral activities, including spoil material piles,

8 waste material piles, ore piles, subgrade ore piles,

9 and open or partially backfilled mine pits which

10 meet the requirements of paragraph (5) shall be sta-

ll bilized and protected during mineral activities and

12 reclamation so as to effectively control erosion and

13 minimize attendant air and water pollution.

14 (3) Erosion.—Facilities such as but not lim-

15 ited to basins, ditches, streambank stabilization, di-

16 versions or other measures, shall be designed, con-

17 structed and maintained where necessaiy to control

18 erosion and drainage of the area subject to mineral

19 activities, including spoil material piles and waste

20 material piles prior to the use of such material to

21 comply with the requirements of paragraph (5) and

22 for the purposes of paragraph (7), and including ore

23 piles and subgi-ade ore piles.

24 (4) Hadrologic balance.—(A) Mineral ac-

25 tirities shall be conducted to minimize disturbances
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1 to the prevailing hydrologic balance of the area sub-

2 ject to mineral activities and adjacent areas and to

3 the quality and quantity of water in surface and

4 ground water systems, including streamflow, in the

5 area subject to mineral activities and adjacent areas,

6 and in all cases the operator shall comply Avith appli-

7 cable Federal or State effluent limitations and water

8 quality standards.

9 (B) Mineral activities shall prevent the genera-

10 tion of acid or toxic drainage during the mineral ac-

1

1

tivities and reclamation, to the extent possible using

12 the best available demonstrated control technology;

13 and the operator shall prevent any contamination of

14 surface and ground water with acid or other toxic

15 mine drainage and shall prevent or remove water

16 from contact with acid or toxic producing deposits.

17 (C) Reclamation shall, to the extent possible,

18 also include restoration of the recharge capacity of

19 the area subject to mineral activities to approximate

20 premining condition.

21 (D) Where surface or underground water

22 sources used for domestic or agricultural use have

23 been diminished, contaminated or interrupted as a

24 proximate result of mineral activities, such water re-

25 source shall be restored or replaced.
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1 (5) Grading.—(A) Except as provided under

2 this paragraph (7), the surface area disturbed by

3 mineral activities shall be backfilled, graded and

4 contoured to its natural topography.

5 (B) The requirement of subparagraph (A) shall

6 not apply with respect to an open mine pit if the

7 Secretary finds that such open pit or partially

8 backfilled pit would not pose a threat to the public

9 health or safety or have an adverse effect on the en-

10 vironment in terms of surface or groundwater poUu-

11 tion.

12 (C) In instances where complete backfilling of

13 an open pit is not required, the pit shall be graded

14 to blend ^vith the surrounding topography as much

15 as practicable and revegetated in accordance with

16 paragraph (6).

17 (6) Revegetation.—(A) Except in such in-

18 stances where the complete backfill of an open mine

19 pit is not required under paragraph (5), the area

20 subject to mineral activities, including any excess

21 spoil material pile and excess waste pile, shall be

22 revegetated in order to establish a diverse, effective

23 and permanent vegetative cover of the same seasonal

24 variety native to the area subject to mineral activi-

25 ties, capable of self-regeneration and plant succes-
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1 sion and at least equal in extent of cover to the nat-

2 ural revegetation of the surrounding area.

3 (B) In order to insure compUance with subpara-

4 gi-aph (A), the period for determining successful

5 revegetation shall be for a period of 5 full years

6 after the last year of augmented seeding, fertilizing,

7 irrigation or other work, except that such period

8 shall be 10 full years where the annual average pre-

9 cipitation is 26 inches or less.

10 (7) Excess spoil and waste.—(A) Spoil ma-

ll terial and waste material in excess of that required

12 to comply vith paragraph (5) shall be transported

13 and placed in approved areas, in a controlled man-

14 ner in such a way so as to assure long-term mass

15 stability and to prevent mass movement. In addition

16 to the measures described under paragraph (3), in-

17 temal drainage systems shall be employed, as may

18 be required, to control erosion and drainage. The de-

19 sign of such excess spoil material piles and excess

20 waste material piles shall be certified by a qualified

21 professional engineer.

22 (B) Excess spoil material piles and excess waste

23 material piles shall be graded and contoured to

24 blend with the surrounding topography as much as
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1 practicable and revegetated in accordance with para-

2 graph (6).

3 (8) Sealing.—^All drill holes, and openings on

4 the surface associated with underground mineral ac-

5 tivities, shall be sealed when no longer needed for

6 the conduct of mineral activities to ensure protection

7 of the public, fish and wildlife and the environment.

8 (9) Structures.—^All buildings, structures or

9 equipment constructed, used or improved during

10 mineral activities shall be removed, unless the Sec-

11 retary determines that the buildings, structures or

12 equipment shall be of beneficial use in accomplishing

13 the post-mining uses or for environmental monitor-

14 ing.

15 (10) Fish and wildlife.—^All fish and wildlife

16 habitat in areas subject to mineral activities shall be

17 restored in a manner commensurate with or superior

18 to habitat conditions which existed prior to the min-

19 eral activities, including such conditions as may be

20 prescribed by the Director, Fish and Wildlife

21 Service.

22 (o) Additional Standards.—The Secretary may,

23 by regulation, establish additional standards to address

24 the specific environmental impacts of selected methods of
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1. mineral activities, such as, but not limited to, cj^nide

2 leach mining.

3 (p) Definitions.—As used in subsections (m) and

4 (n):

5 (1) The term "best technology currently avail-

6 able" means equipment, devices, siystems, methods,

7 or techniques which are currently available anywhere

8 even if not in routine use in mineral activities. The

9 term includes, but is not limited to, construction

10 practices, siting requirements, vegetative selection

11 and planting requirements, scheduling of activities

12 and design of sedimentation ponds. Within the con-

13 straints of the surface management requirements of

14 this Act, the Secretary shall have the discretion to

15 determine the best technology currently available on

16 a case-by-case basis.

17 (2) The term "best available demonstrated con-

18 trol technology" means equipment, devices, systems,

19 methods, or techniques which have demonstrated en-

20 gineering and economic feasibility and practicality in

21 preventing disturbances to hydrologic balance during

22 mineral activities and reclamation. Such techniques

23 will have shown to be effective and practical methods

24 of acid and other mine water pollution elimination or

25 control, and other pollution affecting water quaUty.
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1 The "best available demonstrated control tech-

2 nology*' will not generally be in routine use in min- I

3 eral activities. \\^thin the constraints of the surface

4 management requirements of this Act, the Secretary

5 shall have the discretion to determine the best avail-

6 able demonstrated control technology on a case-by-

7 case basis.

8 (3) The term "spoil material" means the over-

9 burden, or non-mineralized material of any nature,

10 consolidated or unconsolidated, that overlies a de-

ll posit of any locatable mineral that is removed in

12 gaining access to, and extracting, any locatable min-

13 eral, or any such material disturbed during the con-

14 duct of mineral activities.

15 (4) The term "waste material" means the mate-

16 rial resulting from mineral activities involving

17 beneficiation, including but not limited to tailings,

18 and such material resulting from mineral activities

19 involving processing, to the extent such material is

20 not subject to subtitle C of the Resource Conserva-

21 tion and Recovery Act of 1976 or the Uranium Mill

22 Tailings Radiation Control Act.

23 (5) The term "ore piles" means ore stockpiled

24 for beneficiation prior to the completion of mineral

25 activities and reclamation.
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1 (6) The term "subgrade ore" means ore that is

2 too low in grade to be of economic value at the time

3 of extraction but M^Wch could reasonably be economi-

4 cal in the foreseeable future.

5 (7) The term "excess spoil" means that spoil

6 material that may be excess of the amount necessary

7 to comply with the requirements of subsection

8 (m)(3).

9 (8) The term "excess waste" means that waste

10 material that may be excess of the amount necessary

11 to comply with the requirements of subsection

12 (m)(3).

13 SEC. 202. INSPECTION AND ENFORCEMENT.

14 (a) Inspections and Monitoring.—(1) The Sec-

15 retary shall make such inspections of mineral activities so

16 as to ensure compUance with the surface management re-

17 quirements. The Secretary shall estabhsh a frequency of

18 inspections for mineral activities conducted under an ap-

19 proved plan of operations, but in no event shall such in-

20 spection frequency be less than one complete inspection

21 per calendar quarter or two complete inspections annually

22 for a plan of operations for which the Secretary approves

23 an apphcation under section 201 (i).

24 (2) (A) Any person who has reason to beUeve they are

25 or may be adversely affected by mineral activities due to
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1 any violation of the surface management requirements

2 may request an inspection. The Secretary shall determine

3 within 10 days of receipt of the request whether the re-

4 quest states a reason to believe that a violation exists, ex-

5 cept in the event the person alleges and provides reason

6 to beheve that an imminent danger as provided by sub-

7 section (b)(2) exists the 10 day period shall be waived and

8 the inspection conducted immediately. When an inspection

9 is conducted under this paragraph, the Secretary shall no-

10 tify the person filing the complaint and such person shall

11 be allowed to accompany the inspector during the inspec-

12 tion. The identity of the person supplying information to

13 the Secretary relating to a possible violation or imminent

14 danger or harm shall remain confidential with the Sec-

15 retary if so requested by that person, unless that person

16 elects to accompany an inspector on the inspection.

17 (B) The Secretary shall, by regulation, estabhsh pro-

18 cedures for the review of any decision by his authorized

19 representative not to inspect or by a refusal by such rep-

20 resentative to ensure remedial actions are taken with re-

21 spect to any alleged violation. The Secretary shall furnish

22 such persons requesting the review a written statement of

23 the reasons for the Secretary's final disposition of the

24 case. .
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1 (3)(A) The Secretary shall require all operators to de-

2 velop and maintain a monitoring and evaluation system

3 which shall be capable of identifying compliance with all

4 surface management requirements.

5 (B) Monitoring shall be conducted as close as tech-

6 nically feasible to the mineral activity or reclamation in-

7 volved, and in all cases the monitoring shall be conducted

8 within the area affected by mineral activities and reclama-

9 tion.

10 (C) The point of compliance shall be as close to the

11 mineral activity involved as is technically feasible, but in

12 any event shall be located to comply with applicable State

13 and Federal standards. In no event shall the point of com-

14 phance be outside the area affected by mineral activities

15 and reclamation.

16 (D) The operator shall file reports with the Secretary

17 on a quarterly basis on the results of the monitoring and

18 evaluation process except that if the monitoring and eval-

19 nation show a violation of the surface management re-

20 quirements, it shall be reported immediately to the Sec-

21 retary.

22 (E) The Secretary shall determine what information

23 must be reported by the operator pursuant to subpara-

24 graph (B). A failure to report as required by the Secretary
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1 shall constitute a violation of this Act and subject the op-

2 erator to enforcement action pursuant to this section.

3 (F) The Secretary shall evaluate the reports submit-

4 ted pursuant to this paragraph, and based on those re-

5 ports and any necessaiy inspection shall take enforcement

6 action pursuant to this section.

7 (b) Enforcement.—(1) If the Secretary or author-

8 ized representative determines, on the basis of an inspec-

9 tion that an operator, or any person conducting mineral

10 activities under section 201(b)(2), is in violation of any

11 surface management requirement, the Secretary or au-

12 thorized representative shall issue a notice of violation to

13 the operator or person describing the violation and the cor-

14 rective measures to be taken. The Secretary or authorized

15 representative shall provide such operator or person with

16 a reasonable period of time to abate the violation. If, upon

17 the expiration of time provided for such abatement, the

18 Secretary or authorized representative finds that the viola-

19 tion has not been abated he shall immediately order a ces-

20 sation of all mineral activities or the portion thereof rel-

21 evant to the violation.

22 (2) If the Secretary or authorized representative de-

23 termines, on the basis of an inspection, that any condition

24 or practice exists, or that an operator, or any person con-

25 ductmg mineral activities under section 201(b)(2), is in
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1 violation of the surface management requirements, and

2 such condition, practice or violation is causing, or can rea-

3 sonably be expected to cause

—

4 (A) an imminent danger to the health or safety

5 of the pubUc; or

6 (B) significant, imminent environmental harm

7 to land, air or water resources;

8 the Secretary or authorized representative shall imme-

9 diately order a cessation of mineral activities or the por-

10 tion thereof relevant to the condition, practice or violation.

11 (3)(A) A cessation order by the Secretary or author-

12 ized representative pursuant to paragraphs (1) or (2) shall

13 remain in effect until the Secretary or authorized rep-

14 resentative determines that the condition, practice or vio-

15 lation has been abated, or until modified, vacated or termi-

16 nated by the Secretary or authorized representative. In

17 any such order, the Secretary or authorized representative

18 shall determine the steps necessary to abate the violation

19 in the most expeditious manner possible, and shall include

20 the necessary measures in the order. The Secretary shall

21 require appropriate financial assurances to insure that the

22 abatement obligations are met.

23 (B) Any notice or order issued pursuant to para-

24 graphs (1) or (2) may be modified, vacated or terminated

25 by the Secretary or authorized representative. An opera-
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1 tor, or person conducting mineral activities under section

2 201(b)(2), issued any such notice or order shall be entitled

3 to a hearing on the record pursuant to subsection (f).

4 (4) If, after 30 days of the date of the order referred

5 to in paragraph (3) (A) the required abatement has not

6 occurred the Secretary shall take such alternative enforce-

7 ment action against the responsible parties as will most

= 8 likely bring about abatement in the most expeditious man-

9 ner possible. Such alternative enforcement action shall in-

10 elude, but is not necessarily limited to, seeking appropriate

1

1

iigunctive reUef to bring about abatement.

12 (5) In the event an operator, or person conducting

13 mineral activities under section 201(b)(2), is unable to

14 abate a violation or defaults on the terms of the plan of

15 operation the Secretary shall forfeit the financial assur-

16 ance for the plan of operations if necessary to ensure

17 abatement and reclamation under this Act.

18 (6) The Secretary shall not forfeit the financial assur-

19 ance while a review is pending pursuant to subsections (f)

20 and(g).

21 (c) Compliance.—(1) The Secretary may request

22 the Attorney General to institute a civil action for relief,

23 including a permanent or temporary iiyunction or re-

24 straining order, in the district court of the United States

25 for the district in which the mineral activities are located
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1 ^dienever an operator, or person conducting mineral activi-

2 ties under section 201(b)(2):

3 (A) violates, fails or refuses to comply with any

4 order issued by the Secretary under subsection (b);

5 or

6 (B) interferes with, hinders or delays the Sec-

7 retary in carrying out an inspection under sub-

8 section (a).

9 Such court shall have jurisdiction to provide such relief

10 as may be appropriate. Any reUef granted by the court

11 to enforce an order under clause (A) shall continue in ef-

12 feet until the completion or final termination of all pro-

13 ceedings for review of such order under subsections (f) and

14 (g), unless the district court granting such reUef sets it

15 aside or modifies it.

16 (2) Notwithstanding any other provision of law, the

17 Secretary shall utilize enforcement personnel fi*om the Of-

18 fice of Surface Mining Reclamation and Enforcement to

19 augment personnel of the Bureau of Land Management

20 and the Forest Service to ensure compliance with the sur-

21 face management requirements, and inspection require-

22 ments of subsection (a). The Bureau of Land Management

23 and the Forest Service shall each enter into a memoran-

24 dum of understanding with the Office of Surface Mining

25 Reclamation and Enforcement for this purpose.
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1 (d) Penalties.—(1) Any operator, or person con-

2 ducting mineral activities under section 201(b)(2), who

3 fails to comply with the surface management requirements

4 shall be liable for a penalty of not more than $5,000 per

5 violation. Each day of continuing violation may be deemed

6 a separate violation for purposes of penalty assessments.

7 No civil penalty under this subsection sjiall be assessed

8 until the operator chained with the violation has been

9 given the opportunity for a hearing under subsection (f).

10 (2) An operator, or person conducting mineral activi-

11 ties under section 201(b)(2), who fails to correct a viola-

12 tion for which a cessation order has been issued under

13 subsection (b) within the period permitted for its correc-

14 tion shall be assessed a civil p>enalty of not less than

15 $1,000 per violation for each day during which such fail-

16 ure continues, but in no event shall such assessment ex-

17 ceed a 30-day period.

18 (3) Whenever a corporation is in violation of the sur-

19 face management requirements or fails or refuses to com-

20 ply with an order issued under subsection (b), any direc-

21 tor, officer or agent of such corporation who knowingly

22 authorized, ordered, or carried out such violation, failure

23 or refusal shall be subject to the same penalties that may

24 be imposed upon an operator under paragraph (1).

•HRStS IB



61

60

1 (e) Citizen Suits.—(1) Except as provided under

2 paragraph (2), any person having an interest which is or

3 may be adversely affected may commence a civil action

4 on his or her own behalf to compel compliance

—

5 (A) against the Secretary where there is alleged

6 a violation of any of the provisions of this Act or any
<

7 regulation promulgated pursuant to this Act or

8 terms and conditions of any plan of operations ap-

9 proved pursuant to this Act;

10 (B) against any other person alleged to be in

11 violation of any of the provisions of this Act or any

12 regulation promulgated pursuant to this Act or

13 terms and conditions of any plan of operations ap-

14 proved pursuant to this Act;

15 (C) against the Secretary where there is alleged

16 a failure of the Secretary to perform any act or duty

17 under this Act or any regulation promulgated pursu-

18 ant to this Act which is not within the discretion of

19 the Secretary; or

20 (D) against the Secretary where it is alleged

21 that the Secretary acts arbitrarily or capriciously or

22 in a manner inconsistent with this Act or any regu-

23 lation promulgated pursuant to this Act. The United

24 States district courts shall have jurisdiction, without
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1 regard to the amount in controversy or the citizen-

'^. ship of the parties.

3 (2) No action may be commenced except as follows:

4 (A) Under paragraph (1)(A) prior to 60 days

5 after the plaintiff has given notice in writing of such

6 alleged violation to the Secretary, or to the person

7 alleged to be in violation; except no action may be

8 commenced against any person alleged to be in viola-

9 tion if the Secretarj'^ has commenced and is dili-

10 gently prosecuting a civil action in a court of the

11 United States to require compliance with the provi-

12 sions of this title (but in any such action in a court

13 of the United States the person making the allega-

14 tion may intervene as a matter of right).

15 (B) Under paragraph (1)(B) prior to 60 days

16 after the plaintiff has given notice in writing of such

17 action to the Secretary, in such manner as the Sec-

18 retary shall by regulation prescribe, except that such

19 action may be brought immediately after such notifi-

20 cation in the case where the violation or order com-

21 plained of constitutes an imminent threat to the en-

22 vironment or to the health or safety of the public or

23 would immediately affect a legal interest of the

24 plaintiff.
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1 (3) Venue of all actions brought under this subsection

2 shall be determined in accordance with title 28 U.S.C.

3 1391(a).

4 (4) The court, in issuing any final order in any action

5 brought pursuant to paragraph (1) may award costs of

6 litigation (including attorney and expert witness fees) to

7 any party whenever the court determines such award is

8 appropriate. The court may, if a temporary restraining

9 order or preliminary injunction is sought, require the filing

10 of a bond or equivalent security in accordance with the

1

1

Federal Rules of Civil Procedure.

12 (5) Nothing in this subsection shall restrict any right

13 which any person (or class of persons) may have under

14 any statute or common law to seek enforcement of any

15 of the provisions of this Act and the regulations there-

16 under, or to seek any other relief, including relief against

17 the Secretary'.

18 (f) RE^^EW by Secretary.^(1)(A) Any operator,

19 or person conducting mineral activities under section

20 201(b)(2), issued a notice of violation or cessation order

21 under subsection (b), or any person having an interest

22 which is or may be adversely affected by such decisions,

23 notice or order, may apply to the Secretary for review of

24 the notice or order \vithin 30 days of receipt thereof, or
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1 as the case may be, within 30 days of such notice or order

2 being modified, vacated or terminated.

3 (B) Any operator, or person conducting mineral ac-

4 tivities under section 201(b)(2), who is subject to a pen-

5 alty under subsection (d) or section 105 may apply to the

6 Secretary for review of the assessment within 30 days of

7 notification of such penalty.

8 (C) Any person having an interest which is or may

9 be adversely affected by a decision made by the Secretary

10 under subsections (g), (h), (i), (j) and (1) of section 201,

11 or subsection 202(a)(2), or subsection 204(g), maj' apply

12 to the Secretary for review of the decision within 30 days

13 after it is made.

14 (2) The Secretary shall provide an opportunity for

15 a public hearing at the request of any party. Any hearing

16 conducted pursuant to this subsection shall be on record

17 and shall be subject to section 554 of title 5 of the United

18 States Code. The filing of an application for review under

19 this subsection shall not operate as a stay of any order

20 or notice issued under subsection (b).

21 (3) Following the hearing referred to in paragraph

22 (2), if requested, but in any event the Seeretar}^ shall make

23 findings of fact and shall issue a ^vritten decision incor-

24 porating therein an order vacating, affinning, modifying

25 or terminating the notice, order or decision, or \vith re-
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1 spoet to an assessment, the amount of penalty that is war-

2 ranted. Where the appUcation for review concerns a ees-

3 sation order issued under subsection (b), the Secretary

4 shall issue the written decision ^^^thin 30 days of the re-

5 r^.eipt of the application for review, unless temporary' relief

6 has been granted by the Secretary under paragraph (4).

7 (4) Pending completion of any proceedings under this

8 subsection, the applicant may file Avith the Secretary a

9 \^Titten request that the Secretary grant temporary relief

10 from any order issued under subsection (b) together M-ith

11 a detailed statement giving reasons for such relief. The

12 Secretar}^ shall expeditiously issue an order or decision

13 granting or denying such relief. The Secretary- may grant

14 such relief under such conditions as he may prescribe only

15 if such relief shall not adversely affect the health or safety

i6 of the public or cause significant, imminent environmeiital

17 harm to land, air or water resources.

18 (5} The availability of review under this subsection

19 shall not be construed to limit the operation of rights es-

20 tablished under subsection (e).

21 (g) JUDICL\L Remew.—(1) Any action by the Sec-

22 retar\' in promulgating regulations to implement this Act,

23 or any other actions constituting rulemaking by the Sec-

24 retaiy to implement this Act, shall be subject to judicial

25 rcAiew in the United States District Court for the District
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1 of Columbia. Any action subject to judicial review under

2 this subsection shall be affirmed unless the court con-

3 eludes that such action is arbitrary', capricious, or other-

4 wise inconsistent with law. A petition for review of any

5 action subject to judicial review under this subsection shall

6 be filed in the United States District Court for the District

7 of Columbia within 60 days from the date of such action,

8 or after such date if the petition is based solely on grounds

9 arising after the sixtieth day. Any such petition may be

10 made by any person who commented or othenvise partici-

1

1

pated in the rulemaking or who may be adversely affected

12 by the action of the Secretary.

13 (2) Final agency action under this Act, including

14 such final action on those matters described under sub-

15 section (f), shall be subject to judicial review in accordance

16 with paragraph (4) and pursuant to 28 U.S.C. 1391(a)

17 of the United States Code on or before 60 days from the

18 date of such final action.

19 (3) The availability of judicial review estabUshed in

20 this subsection shall not be construed to limit the oper-

21 ations of rights estabUshed under subsection (e).

22 (4) The court shall hear any petition or complaint

23 filed under this subsection solely on the record made be-

24 fore the Secretary. The court may affirm, vacate, or mod-
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1 ify any order or decision or may remand the proceedings

2 to the Secretary for such farther action as it may direct.

3i (5) The commencement of a proceeding under this

4 section shall not, unless specifically ordered by the court,

5 operate as a stay of the action, order or decision of the

6 Secretary.

7 (h) Proceedings.—Whenever a proceeding occurs

8 under subsection (a), (f), or (g), or under section 201, or

9 under section 204(g), at the request of any person, a sum

10 equal to the a^regate amount of all costs and expenses

11 (including attorney fees) as determined by the Secretary

12 or the court to have been reasonably incurred by such per-

13 son for or in connection with participation in such pro-

14 ceedings, including any judicial review of the proceeding,

15 may be assessed against either party as the court, result-

16 ing from judicial review or the Secretary, resulting from

17 administrative proceedings, deems proper.

18 SEC. 203. STATE LAW AND REGULATION.

19 (a) State Law.—(1) Any reclamation standard or

20 requirement in State law or regulation that meets or ex-

21 ceeds the requirements of subsections (m) and (n) of sec-

22 tion 201 shall not be construed to be inconsistent with

23 any such standard.

24 (2) Any bonding standard or requirement in State

25 law or regulation that meets or exceeds the requirements
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1 of section 201(1) shall not be construed to be inconsistent

2 with such requirements.

3 (3) Any inspection standard or requirement in State

4 law or regulation that meets or exceeds the requirements

5 of section 202 shall not be construed to be inconsistent

6 with such requirements.

7 (b) Applicability op Other State Require-

8 MENTS.—(1) Nothing in this Act shall be construed as af-

9 fecting any air or water quality standard or requirement

10 of any State law or regulation which may be applicable

11 to mineral activities on lands subject to this Act.

12 (2) Nothing in this Act shall be construed as affecting

13 in any way the right of any person to enforce or protect,

14 under applicable law, such person's interest in water re-

15 sources affected by mineral activities on lands subject to

16 this Act.

17 (c) Cooperative Agreements.—(1) Any State may

18 enter into a cooperative agreement with the Secretary for

19 the purposes of the Secretary appljdng such standards and

20 requirements referred to in subsection (a) and subsection

21 (b) to mineral activities or reclamation on lands subject

22 to this Act.

23 (2) In such instances where the proposed mineral ac-

24 tivities would affect lands not subject to this Act in addi-

25 tion to lands subject to this Act, in order to approve a
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1 plan of operations the Secretarj'^ shall enter into a coopera-

2 tive agreement with the State that sets forth a common

3 regulatory framework consistent with the surface manage-

4 ment requirements of this Act for the purposes of such

5 plan of operations.

6 (3) The Secretary shall not enter into a cooperative

7 agreement with any State under this section until after

8 notice in the Federal Register and opportunity for public

9 comment.

10 (d) Prior Agreements.—Any cooperative agree-

11 ment or such other understanding between the Secretary

12 and any State, or political subdivision thereof, relating to

13 the surface management of mineral activities on lands

14 subject to this Act that was in existence on the date of

15 enactment of this Act may only continue in force until the

16 effective date of this Act, after which time the terms and

17 conditions of any such agreement or understanding shall

18 only be applicable to plans of operations approved by the

19 Secretary prior to the effective date of this Act except as

20 provided under section 405.

21 (e) Delegation.—The Secretary shall not delegate

22 to any State, or political subdivision thereof, the Sec-

23 retary's authorities, duties and obligations under this Act,

24 including with respect to any cooperative agreements en-

25 tered into under this section.
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1 SEC. 204. UNSUTTABILrrY REVIEW.

2 (a) In General.—The Secretary of the Interior in

3 preparing land use plans under the Federal Land Policy

4 and Management Act of 1976, and the Secretary of Agri-

5 culture in preparing land use plans under the Forest and

6 Rangeland Renewable Resources Planning Act of 1974, as

7 amended by the National Forest Management Act of

8 1976, shall each conduct a review of lands that are subject

9 to this Act in order to determine whether there are any

10 areas which are unsuitable for all or certain types of min-

11 eral activities pursuant to the standards set forth under

12 subsection (e). In the event such a determination is made,

13 the review shall be included in the applicable land use

14 plan.

15 (b) Specific Areas.—Not later than 90 days after

16 the date of enactment of this Act, the Secretaiy of the

17 Interior and the Secretary of Agriculture, on the basis of

18 any information available, shall each publish a notice in

19 the Federal Register identifying and listing the lands sub-

20 ject to this Act which are or may be determined to be

21 unsuitable for all or certain types of mineral activities ac-

22 cording to the standards set forth in subsection (e). After

23 opportunity for public comment and proposals for modi-

24 fications to such listing, but not later than the effective

25 date of this Act, each Secretary shall begin to review the

26 lands identified pursuant to this subsection to determine
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1 whether such lands are unsuitable for all or certain types

2 of mineral activities according to the standards set forth

3 in subsection (e).

4 (c) Land Use Plans.—(1) At such time as the Sec-

5 retary revises or amends a land use plan pursuant to pro-

6 visions of law other than this Act, the Secretary shall iden-

7 tify lands determined to be unsuitable for all or certain

8 types of mineral activities according to the standards set

9 forth in subsection (e). The Secretary shall incorporate

10 such determinations in the applicable land use plans.

11 (2) If lands covered by a proposed plan of operations

12 have not been reviewed pursuant to this section at the time

13 of submission of a plan of operations, the Secretary shall,

14 prior to the consideration of the proposed plan of oper-

15 ations, review the areas that would be affected by the pro-

16 posed mineral acti^^ties to determine whether the area is

17 unsuitable for all or certain types of mineral activities ac-

18 cording to the standards set forth in subsection (e). The

19 Secretary shall use such review in the next revision or

20 amendment to the applicable land use plan to the extent

21 necessary to reflect the unsuitability of such lands for all

22 or certain types of mineral activities according to the

23 standards set forth in subsection (e).

24 (3) This section does not require land use plans to

25 be amended until such plans are adopted, revised, or
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1 amended pursuant to provisions of law other than this

2 Act.

3 (d) Effect of Determination.—(1) If the Sec-

4 retary determines an area to be unsuitable under this sec-

5 tion for all or certain types of mineral activities, he shall

6 do one of the following:

7 (A) In any instance where a determination is

8 made that an area is unsuitable for all types of min-

9 eral activities, the Secretary of the Interior, with the

10 consent of the Secretary of Agriculture for lands

11 under the jurisdiction of the Secretary of Agri-

12 culture, shall withdraw such area pursuant to sec-

13 tion 204 of the Federal Land Policy and Manage-

14 ment Act of 1976 (43 U.S.C. 1714).

15 (B) In any instance where a determination is

16 made that an area is unsuitable for certain types of

17 mineral activities, the Secretary shall take appro-

18 priate steps to limit or prohibit such types of

19 mineral activities.

20 (2) Nothing in this section may be construed as af-

21 fecting lands where mineral activities under approved

22 plans of operations or under notice (as provided for in the

23 regulations of the Secretary of the Interior in effect prior

24 to the effective date of this Act relating to operations that

25 cause a cumulative disturbance of 5 acres or less) were
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1 being conducted on the effective date of this Act, except

2 as provided under subsection (g).

3 (3) Nothing in this section may be construed as pro-

4 hibiting mineral activities not subject to paragraph (2)

5 where substantial legal and financial commitments in such

6 mineral activities were in existence on the effective date

7 of this Act, but nothing in this section may be construed

8 as limiting any existing authority of the Secretary to regu-

9 late such activities.

10 (4) An unsuitability determination under this section

11 shall not prevent the types of mineral activities referred

12 to in section 201(b)(2)(A), but nothing in this section shall

13 be construed as authorizing such activities in areas with-

14 drawn pursuant to section 204 of the Federal Land Policy

15 and Management Act of 1976 (43 U.S.C. 1714).

16 (e) Review Standards.—(1) An area containing

17 lands that are subject to this Act shall be determined to

18 be unsuitable for all or certain types of mineral activities

19 if the Secretary determines, after notice and opportunity

20 for public comment, that reclamation pursuant to the

21 standards set forth in subsections (m) and (n) of section

22 201 would not be technologically and economically feasible

23 for any such mineral activities in such area and where

—

24 (A) such mineral activities would substantially

25 impair water quality or supplies within the area sub-
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1 ject to the mining plan or ac|jacent lands, such as

2 impacts on aquifers and aquifer recharge areas;

3 (B) such mineral activities would occur on

4 areas of unstable geology that could if undertaken

5 substantially endanger life and property;

6 (C) such mineral activities would adversely af-

7 feet publicty-owned places which are Usted on or are

8 eUgible for listing on the National Register of His-

9 tone Places, unless the Secretary and the State ap-

10 prove all or certain mineral activities, in which ease

1

1

the area shall not be determined to be unsuitable for

12 such approved mineral activities;

13 (D) such mineral activities would cause loss of

14 or damage to riparian areas;

15 (E) such mineral activities would impair the

16 productivity of the land subject to such mineral ac-

17 tivities;

18 (F) sudi mineral activities would adversely af-

19 feet candidate species for threatened and endangered

20 species status; or

21 (6) such mineral activities would adversely af-

22 feet lands designated as National Wildlife Refuges.

23 (2) An area may be determined to be unsuitable for

24 all or certain mineral activities if the Secretary, after no-

25 tice and opportunity for pubUc comment, determines that
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1 reclamation pursuant to the standards set forth m sub-

2 sections (m) and (n) of section 201 would not be techno-

3 logically and economically feasible for any such mineral

4 activities in such area and where

—

5 (A) such mineral activities could result in sig-

6 nificant damage to important historic, cultural, sci-

7 entific and aesthetic values or to natural systems;

8 (B) such mineral activities could adversely af-

9 feet lands of outstanding aesthetic quaUties and sce-

10 nic Federal lands designated as Class I under sec-

11 tion 162 of the Qean Air Act (42 U.S.C. 7401 and

12 following);

13 (C) such mineral activities could adversely af-

14 feet lands which are high priority habitat for migra-

15 tory bird species or other important fish and wildlife

16 species as determined by the Secretary in consulta-

17 tion with the Director of the Fish and Wildlife Serv-

18 ice and the appropriate agency head for the State in

19 which the lands are located;

20 (D) such mineral activities could adversely af-

21 feet lands which include wetlands if mineral activi-

22 ties would result in loss of wetland values;

23 (E) such mineral activities could adversely af-

24 feet National Conservation System imits; or
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1 (P) such mineral activities could adversely af-

2 feet lands containing other resource values as the

3 Secretary may consider.

4 (f) Withdrawal Review.—^In conjunction with con-

5 ducting an unsnitability review under this section, the Sec-

6 retary shall review all administrative withdrawals of land

7 from the location of mining claims to determine whether

8 the revocation or modification of such withdrawal for the

9 purpose of allowing such lands to be opened to the location

10 of mining claims under this Act would be appropriate as

11 a result of any of the following:

12 (1) The imposition of any conditions referred to

13 in subsection (d)(1)(B).

14 (2) The surface management requirements of

15 section 201.

16 (3) The limitation of section 107.

17 (g) Citizen Petition.—(1) In any instance where

18 a land use plan has not been amended or completed to

19 reflect the review referred to in subsection (a), any person

20 having an interest that may be adversely affected by po-

21 tential mineral activities on lands subject to this Act cov-

22 ered by such plan shall have the right to petition the Sec-

23 retary to determine such lands to be unsuitable for all or

24 certain types of mineral activities. Such petition shall con-

25 tain allegations of fact with respect to potential mineral
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1 activities and with respect to the imsuitability of such

2 lands for all or certain mineral activities according to the

3 standards set forth in subsection (e) with supporting evi-

4 dence that would tend to estabhsh the allegations.

5 (2) Petitions received prior to the date of the submis-

6 sion of a proposed plan of operations under this Act, shall

7 stay consideration of the proposed plan of operations

8 pending review of the petition.

9 (3) Within 4 months after receipt of a petition to de-

10 termine lands to be unsuitable for all or certain types of

11 mining in areas where a land use plan has not been

12 amended or completed to reflect the review referred to in

13 subsection (a), the Secretary shall hold a pubhc hearing

14 on the petition in the locality of the area in question. After

15 a petition has been filed and prior to the public hearing,

16 any person may support or oppose the determination

17 sought by the petition by filing written allegations of facts

18 and supporting evidence.

19 (4) Within 60 days after a public hearing held pursu-

20 ant to paragraph (3), the Secretary shall issue a written

21 decision regarding the petition which shall state the rea-

22 sons for granting or denying the requested determination.

23 (5) Reviews conducted pursuant to this subsection

24 shall be consistent with paragraphs (3) and (4) of sub-

25 section (d) and with subsection (e).
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1 SEC. 205. LANDS NOT OPEN TO LOCATION.

2 (a) Lands.—Subject to valid existing rights, each of

3 the following shall not be open to the location of mining

4 claims under this Act on the date of enactment of this

5 Act:

6 (1) Lands recommended for wilderness designa-

7 tion by the agency managing the surface, pending a

8 final determination by the Congress of the status of

9 such lands.

10 (2) Lands being managed by the Bureau of

11 Land Management as wilderness study areas on the

12 date of enactment of this Act except where the loca-

13 tion of mining claims is specifically allowed to con-

14 tinue by the statute designating the study area,

15 pending a final determination by the Congress of the

16 status of such lands.

17 (3) Lands within Wild and Scenic River System

18 and lands under study for inclusion in such system,

19 pending a final determination by the Congress of the

20 status of such lands.

21 (4) Lands identified by the Bureau of Land

22 Management as Areas of Critical Environmental

23 Concern.

24 (5) Lands identified by the Secretary of Agri-

25 culture as Research Natural Areas.
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1 (6) Lands designated by the Fish and Wildlife

2 Service as critical habitat for threatened or endan-

3 gered species.

4 (7) Lands administered by the Fish and Wild-

5 life Service.

6 (8) Lands which the Secretary shall designate

7 for withdrawal under authority of other law, includ-

8 ing lands which the Secretary of Agriculture may

9 propose for withdrawal by the Secretary of the Inte-

10 rior under authority of other law.

11 (b) Definition.—^As used in this section, the term

12 "valid existing rights" means that a mining claim located

13 on lands referred to in subsection (a) was properly located

14 and maintained under the general mining laws prior to

15 the date of enactment of this Act, and was supported by

16 a discovery of a valuable mineral deposit within the mean-

17 ing of the general mining laws on the date of enactment

18 of this Act, and that such claim continues to be vaUd.
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1 TITLE III—ABANDONED MIN-

2 ERALS MINE RECLAMATION
3 FUND
4 SEC. 301. ABANDONED MINERALS MINE RECLAMATION

5 FUND.

6 (a) New Subtitle.—Title IV of the Surface Mining

7 Control and Reclamation Act of 1977 (30 U.S.C. 1231)

8 is amended by inserting:

9 "Subtitle A—^Abandoned Coal Mine Reclamation Fund"

10 immediately before section 401 and by adding the follow-

1

1

ing new subtitle at the end thereof:

12 "Subtitle B—^Abandoned Minerals Mine Reclamation

13 Fund

14 '^EC. 421. ABANDONED MINERALS MINE RECLAMATION.

15 "(a) Establishment.—(1) There is established on

16 the books of the Treasury of the United States a trust

17 fund to be known as the Abandoned Minerals Mine Rec-

18 lamation Fund (hereinafter in this subtitle referred to as

19 the *Fund'). The Fund shall be administered by the Sec-

20 retary of the Interior acting through the Director, Office

21 of Surface Mining Reclamation and Enforcement.

22 "(2) The Secretary of the Interior shall notify the

23 Secretary of the Treasury as to what portion of the Fund

24 is not, in his judgment, required to meet current with-

25 drawals. The Secretary of the Treasury shall invest such
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1 drawals. The Secretary of the Treasury shall invest such

2 portion of the Fund in public debt securities with matu-

3 rities suitable for the needs of such Fund and bearing in-

4 terest at rates determined by the Secretary of the Treas-

5 ury, taking into consideration current market yields on

6 outstanding marketplace obligations of the United States

7 of comparable maturities. The income on such investments

8 shall be credited to, and form a part of, the Fimd.

9 "(b) Amounts.—The following amounts shall be

10 credited to the Fund for the purposes of this Act:

11 "(1) All monej's received fix)m the collection of

12 rental fees under section 104 of the Mineral E3q)lo-

13 ration and Development Act of 1991.

14 "(2) Amounts collected pursuant to sections

15 105 and 202(d) of the Mineral Exploration and De-

16 velopment Act of 1991.

17 "(3) All moneys received fix)m the disposal of

18 mineral materials pursuant to section 3 of the Mate-

19 rials Act of 1947 (30 U.S.C. 603) to the extent such

20 moneys are not specifically dedicated to other pur-

21 poses under other authority of law.

22 "(4) Donations by persons, corporations, asso-

23 ciations, and foundations for the purposes of this

24 subtitle.

25 "(5) Amounts referred to in section 410(e)(1).
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1 -SEC. 422. USE AND OBJECTIVES OF THE FUND.

2 "(a) In General.—The Secretary is authorized to

3 use moneys in the Fund for the reclamation and restora-

4 tion of land and water resources adversely affected by past

5 mineral (other than coal and fluid minerals) and mineral

6 material mining, including but not hmited to, any of the

7 following:

8 "(1) Reclamation and restoration of abandoned

9 surface mined areas.

10 "(2) Reclamation and restoration of abandoned

1

1

milling and processing areas.

12 "(3) Sealing, filling, and grading abandoned

13 deep mine entries.

14 "(4) Planting of land adversely affected by past

15 mining to prevent erosion and sedimentation.

16 "(5) Prevention, abatement, treatment and con-

17 trol of water pollution created by abandoned mine

18 drainage.

19 "(6) Control of surface subsidence due to aban-

20 doned deep mines.

21 "(7) Such expenses as may be necessary to ac-

22 complish the purposes of this subtitle.

23 "(b) Priorities.—Expenditure of moneys from the

24 P\ind shall reflect the following priorities in the order stat-

25 ed:
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1 "(1) The protection of public health, safety,

2 general welfare and property from extreme danger

3 from the adverse effects of past minerals and min-

4 eral materials mining practices.

5 "(2) The protection of public health, safety, and

6 general welfare from the adverse effects of past min-

7 erals and mineral materials mining practices.

8 "(3) The restoration of land and water re-

9 sources previously degraded by the adverse effects of

10 past minerals and mineral materials mining prac-

1

1

tices.

12 "SEC. 423. EUGIBLE AREAS.

13 "(a) Eligibility.—Lands and waters eligible for

14 reclamation expenditures under this Act shall be those

15 within the boundaries of States that have lands subject

16 to the Mineral Exploration and Development Act of 1992

17 and the Materials Act of 1947

—

18 "(1) which were mined or processed for min-

19 erals and mineral materials or which were affected

20 by such mining or processing, and abandoned or left

21 in an inadequate reclamation status prior to the date

22 of enactment of this subtitle; and

23 "(2) for which the Secretary makes a deter-

24 mination that there is no continuing reclamation re-

25 sponsibility under State or Federal laws; and
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1 "(3) for which it can be estabHshed that such

2 lands do not contain minerals which could economi-

3 cally be extracted through the reprocessing or

4 remining of such lands, unless such consideration

5 are in conflict with the priorities set forth under

6 paragraphs (1) and (2) of section 422(b).

7 In determining the eligibility under this awbsection of Fed-

8 eral lands and waters under the jurisdiction of the Forest

9 Service or Bureau of Land Management in lieu of the date

10 referred to in paragraph (1), the applicable date shall be

11 August 28, 1974, and November 26, 1980, respectively.

12 "(b) Specific Sites and Areas Not Eligible.—
13 The provisions of section 411(d) of the Surface Mining

14 Control and Reclamation Act of 1977 shall apply to ex-

15 penditures made from the Fund established under this

16 subtitle in the same manner and to the same extent as

17 such provisions apply to expenditures made under

18 subtitle A.

19 "SEC. 424. FUND AIXOCATION AND EXPENDITURES.

20 "(a) Allocations.—(1) Moneys available for ex-

21 penditure from the Fund shall be allocated on an annual

22 basis by the Secretary in the form of grants to eligible

23 States, or in the form of expenditures under subsection

24 (b), to accomplish the purposes of this subtitle.
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1 "(2) The Secretary shall distribute moneys from the

2 Fund based on the greatest need for such moneys pursu-

3 ant to the priorities stated in section 422(b). In determin-

4 ing the greatest need for the distribution of moneys from

5 the Fund to eligible States, the Secretary shall give prior-

6 ity to those eligible States which do not receive grants

7 under subtitle A.

8 "(b) Direct Federal Expenditures.—^Where a

9 State is not eligible, or in instances where the Secretary

10 determines that the purposes of this subtitle may best be

11 accomplished otherwise, moneys available from the Fund

12 may be expended directly by the Director, Office of Sur-

13 face Mining Reclamation and Enforcement. The director

14 may also make such money available through grants made

15 to the Director of the Bureau of Land Management, the

16 Chief of the United States Forest Service, the Director

17 of the National Park Service, and any public entity that

18 volunteers to develop and implement, and that has the

19 ability to carry out, all or a significant portion of a rec-

20 lamation program, or through cooperative agreements be-

21 tween eligible States and the entities referred to in this

22 subsection.

23 -SEC. 425. STATE RECLAMATION PROGRAMS.

24 "(a) Eligible States.—For the purpose of section

25 424(a), 'ehgible States' are those States for which the Sec-
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1 retaiy determines meets each of the following require-

2 ments:

3 "(1) Within the State there are mined lands,

4 waters, and facilities eligible for reclamation pursu-

5 ant to section 423.

6 "(2) The State has developed an inventory of

7 such areas following the priorities established under

8 section 422(b).

9 "(3) The State has established, and the Sec-

10 retary has approved, a State abandoned minerals

1

1

and mineral materials mine reclamation program for

12 the purpose of receiving and administering grants

13 under this subtitle. Any State with an approved

14 abandoned mine reclamation program pursuant to

15 section 405 shall be deemed to have met the require-

16 ments of this paragraph.

17 "(b) Monitoring.—The Secretary shall monitor the

18 expenditure of State grants to ensure they are being uti-

19 hzed to accomplish the purposes of this subtitle.

20 "(c) Supplemental Grants.—In the case of any

21 State with an approved abandoned mine reclamation pro-

22 gram pursuant to section 405, grants to such State made

23 pursuant to this subtitle may be made as a supplement

24 to grants received by such State pursuant to section

25 402(g)(1).
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1 "(d) State Programs.—(1) The Secretary shall ap-

2 prove any State abandoned minerals mine reclamation

3 program submitted to the Secretary by a State under this

4 subtitle if the Secretary finds that the State has the ability

5 and necessary State legislation to implement such pro-

6 gram and that the program complies with the provisions

7 of this subtitle and the regulations of the Secretary under

8 this subtitle.

9 "(2) No State, or a contractor for such State engaged

10 in approved reclamation work under this subtitle, or a

11 public entity referred to in section 424(b), shall be liable

12 under any provision of Federal law for any costs or dam-

13 ages as a result of action taken or omitted in the course

14 of carrying out an approved State abandoned minerals

15 mine reclamation program under this section. This para-

16 graph shall not preclude liability for cost or damages as

17 a result of gross negligence or intentional misconduct by

18 the State. For purposes of the preceding sentence, reck-

19 less, willful, or wanton misconduct shall constitute gross

20 negligence,

2 1 «SEC. 426. AUTHORIZATION OF APPROPRIATIONS.

22 "Amounts credited to the Fund are authorized to be

23 appropriated for the purpose of this subtitle \vithout fiscal

24 year hmitation.".
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1 SEC. 302. CONFORMING AMENDMENTS.

2 (a) Conforming Change.—^All references to "this

3 title" in sections 401 through 414 of the Surface Mining

4 Control and Reclamation Act of 1977 (30 U.S.C. 1231

5 and following) are amended to read "this subtitle".

6 (b) Table of Contents.—The table of contents for

7 title IV of the Surface Mining Control and Reclamation

8 Act of 1977 (30 U.S.C. 1231 and following) is amended

9 as follows:

10 (1) Insert the follo^^^ng immediately before the

11 item relating to section 401:

"Subtitle A—Abandoned Coal Mine Reclamation Fund".

12 (2) Add the following at the end thereof:

"Subtitle B—^Abandoned Minerals Mine Reclamation Fund

"Sec. 421. Abandoned minerals mine reclamation.

"Sec. 422. Use and objectives of the fund.

"Sec. 423. Eligible areas.

"Sec. 424. Fund allocation and expenditures.

"Sec. 425. State reclamation programs.

"Sec. 426. Authorization of appropriations.".

13 TITLE IV—ADMINISTRATIVE AND
14 MISCELLANEOUS PROVISIONS
15 sec. 401. POUCY FUNCTIONS.

16 (a) Minerals Policy.—T\e Mining and Minerals

17 Policy Act of 1970 (30 U.S.C. 21a) is amended by adding

18 at the end thereof the following: "It shall also be the re-

19 sponsibility of the Secretary of Agriculture to carry out

20 the policy provisions of paragraphs (1) and (2) of this

21 Act".
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1 (b) Mineral Data.—Section 5(e)(3) of the National

2 Materials and Minerals Policy, Research and Development

3 Act of 1980 (30 U.S.C. 1604) is amended by inserting

4 before the period the following: ", except that for National

5 Forest System lands the Secretary of Agriculture shall

6 promptly initiate actions to improve the availability and

7 analysis of mineral data in Federal land use decision

8 making".

9 SEC. 402. USER FEES.

10 The Secretaries of Interior and Agriculture are au-

11 thorized to establish and collect from persons subject to

12 the requirements of this Act such user fees as may be nec-

13 essary to reimburse the United States for a portion of the

14 expenses incurred in administering such requirements.

15 Fees may be assessed and collected under this section only

16 in such manner as may reasonably be expected to result

17 in an aggregate amount of the fees collected during any

18 fiscal year which does not exceed the a^regate amount

19 of administrative expenses referred to in this section.

20 SEC. 403. REGULATIONS; EFFECTIVE DATES.

21 (a) Effective Date.—This Act shall take effect 1

22 year after the date of enactment of this Act, except as

23 otherwise provided in this Act.

24 (b) Regulations.—(1) The Secretary of the Interior

25 shall issue final regulations to implement title I, such re-
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1 quirements of section 402 and 409 as may be applicable

2 to such title, title III and sections 404, 406 and 407 not

3 later than the effective date of this Act specified in sub-

4 section (a).

5 (2) The Secretary of the Interior and the Secretary

6 of Agriculture shall each issue final regulations to imple-

7 ment their respective responsibilities under title II, such

8 requirements of section 402 as may be applicable to such

9 title, and sections 405 and 409 not later than the effective

10 date of this Act referred to in subsection (a). The Sec-

11 retaiy of the Interior and the Secretary of Agriculture

12 shall coordinate the promulgation of such regulations.

13 (3) Failure to promulgate the regulations specified in

14 this subsection by the effective date of this Act by reason

15 of any appeal or judicial review shall not delay the effec-

16 tive date of this Act as specified in subsection (a).

17 (b) Notice.—Within 60 days after the publication

18 of regulations referred to in subsection (b)(1), the Sec-

19 retaiy of the Interior shall give notice to holders of mining

20 claims and mill sites maintained under the general mining

21 laws as to the requirements of section 404. Procedures

22 for providing such notice shall be established as part of

23 the regulations.

24 (c) New Mining Claims.—Notwithstanding any

25 other provision of law, after the effective date of this Act,

•HR 8S2 IH



91

90

1 a mining claim for a locatable mineral on lands subject

2 tx) this Act

—

3 (1) may be located only in accordance with this

4 Act,

5 (2) may be maintained only as provided in this

6 Act, and

7 (3) shall be subject to the requirements of this

8 Act.

9 SEC. 404. TRANSITIONAL RULES; MINING CLAIMS AND MILL

10 SITES.

1

1

(a) Claims Under the General Mining Laws.—
12 (1) Converted mNiNG claims.—Notwith-

13 standing any other provision of law, within the 3-

14 year period after the effective date of this Act, the

15 holder of any unpatented mining claim which was lo-

16 cated under the general mining laws before the ef-

17 fective date of this Act may elect to convert the

18 claim under this paragraph by filing an election to

19 do so with the Secretary of the Interior that ref-

20 erences the Bureau of Land Management serial

21 number of that claim in the office designated by

22 such Secretary. The provisions of title I (other than

23 subsections (a), (b), (c), (d)(1), (f), and (h) of sec-

24 tion 103) shall apply to any such claim, effective

25 upon the making of such election, and the filing of
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1 such election shall constitute notice to the Secretary

2 for purposes of section 103(d)(2). Once a mining

3 claim has been converted, there shall be no distinc-

4 tion made as to whether such claim was originally

5 located as a lode or placer claim.

6 (2) Unconverted mining claims.—Notwith-

7 standing any other provision of law, any claim re-

8 ferred to in paragraph (1) that has not converted

9 within the 3-year period referred to in such para-

10 graph shall be deemed forfeited and declared null

1

1

and void.

12 (3) Converted mill site claims.—Notwith-

13 standing any other provision of law, within the 3-

14 year period after the effective date of this Act, the

15 holder of any unpatented mill site which was located

16 under the general mining laws before the effective

17 date of this Act may elect to convert the site under

18 this paragraph by fiUng an election to do so with the

19 Secretary of the Interior that references the Bureau

20 of Land Management serial number of that mill site

21 in the office designated by such Secretary. The pro-

22 visions of title I (other than subsections (a), (b), (c),

23 (d)(1), and (f) of section 103) shall apply to any

24 such claim, effective upon the making of such elec-

25 tion, and the fiUng of such election shall constitute
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1 notice to the Secretary for purposes of section

2 103(d)(2). A mill site converted under this para-

3 graph shall be deemed a mining claim under this

4 Act.

5 (4) Unconverted mill site claims.—Not-

6 withstanding any other provision of law, any mill

7 site referred to in paragraph (3) that has not con-

8 verted within the 3-year period referred to in such

9 paragraph shall be deemed forfeited and declared

10 null and void.

11 (5) Tunnel sites.—Any tunnel site located

12 under the general mining laws on or before the ef-

13 fective date of this Act shall not be recognized as

14 valid unless converted pursuant to paragraph (1).

15 No tunnel sites may be located under the general

16 mining laws after the effective date of this Act.

17 (b) Special Application of Requirements.—For

18 mining claims and mill sites converted under this section

19 each of the following shall apply:

20 (1) For the purposes of complying with the re-

21 quirements of section 103(d)(2), whenever the Sec-

22 retary receives an election under paragraphs (1) or

23 (3) of subsection (a), as the case may be, he shall

24 provide the certificate referenced in section
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1 103(d)(2) to the holder of the niinins: claim or mill

2 site.

3 (2) The first diligence year applicable to mining

4 claims and mill sites converted under this section

5 shall commence on the first day of the first month

6 following the date the holder of such claim or mill

7 site files an election to convert ^^^th the Secretary

8 under paragraphs (1) or (3) of subsection (a), as the

9 case may be, and subsequent diUgence years shall

10 commence on the first day of that month each year

1

1

thereafter.

12 (3) For the purposes of determining the bound-

13 aries of a mining claim to which the rental require-

14 ments of section 104 apply for a mining claim or

15 mill site converted under this section, the rental fee

16 shall be paid on the basis of land within the bound-

17 aries of the converted mining claim or mill site as

18 described in the notice of location or certificate of lo-

19 cation filed under section 314 of the Federal Land

20 Policy and Management Act of 1976.

21 (c) PRECO^fVERSION.—^Any unpatented mining claim

22 or mill site located under the general mining laws shall

23 be deemed to be a prior claim for the purposes of section

24 103(e) during the 3-year period referred to in subsections

25 (a)(1) or (a)(3).
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1 (d) POSTCONVERSION.—^Any unpatented mining

2 claim or mill site located under the general mining laws

3 shall be deemed to be a prior claim for the purposes of

4 section 103(e) if converted pursuant to subsections (a)(1)

5 or (a)(3).

6 (e) Disposition op Land.—In the event a mining

7 claim is located under this Act for lands encumbered by

8 a prior mining claim or mill site located under the general

9 mining laws, such lands shall become part of the claim

10 located under this Act if the claim or mill site located

11 under the general mining laws is declared null and void

12 under this section or otherwise becomes null and void

13 thereafter.

14 (f) Preact Conflicts.—(1) Any conflicts in exist-

15 ence on or before the date of enactment of this Act be-

16 tween holders of mining claims located under the general

17 mining laws may be resolved in accordance with applicable

18 laws governing such conflicts in effect on the date of en-

19 actment of this Act in a court with proper jurisdiction.

20 (2) Any conflicts not relating to matters provided for

21 under section 103(g) between the holders of a mining

22 claim located under this Act and a mining claim or mill

23 located under the general mining laws arising either before

24 or after the conversion of any such claim or site under
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1 this section shall be resolved in a court with proper juris-

2 diction.

3 SEC. 406. TRANSITIONAL RULES; SURFACE MANAGEMENT

4 REQUIREMENTS.

5 (a) New Claims.—Notwithstanding any other provi-

6 sion of law, any mining claim for a locatable mineral on

7 lands subject to this Act located after the date of enact-

8 ment of this Act, but prior to the effective date of this

9 Act, shall be subject to such surface management require-

10 ments as may be applicable to the mining claim in effect

1

1

prior to the date of enactment of this Act until the effec-

12 tive date of this Act, at which time such claim shall be

13 subject to the requirements of title II.

14 (b) Preexisting Claims.—Notwithstanding aiiy

15 other provision of law, any unpatented mining claim or

16 mill site located under the general mining laws shall be

17 subject to the requirements of title EI as follows:

18 (1) In the event a plan of operations had not

19 been approved for mineral activities on any such

20 claim or site prior to the effective date of this Act,

21 the claim or site shall be subject to the requirements

22 of title n upon the effective date of this Act.

23 (2) In the event a plan of operations had been

24 approved for mineral activities on any such claim or

25 site prior to the effective date of this Act, such plan
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1 of operations shall continue in force for a period of

2 5 years after the effective date of this Act, after

3 which time the requirements of title II shall apply,

4 except as provided under subsection (c), subject to

5 the limitations of section 204(d)(2). In order to meet

6 the requirements of section 201, the person conduct-

7 ing mineral activities under such plan of operations

8 shall apply for a modification under section 201(i).

9 During such 5-year period the provisions of section

10 202 shall apply on the basis of the surface manage-

1

1

ment requirements applicable to such plans of oper-

12 ations prior to the effective date of this Act.

13 (3) In the event a notice had been filed with the

14 authorized officer in the applicable district office of

15 the Bureau of Land Management (as provided for in

16 the regulations of the Secretary of the Interior in ef-

17 feet prior to the date of enactment of this Act relat-

18 ing to operations that cause a cumulative disturb-

19 ance of 5 acres or less) prior to the date of enact-

20 ment of this Act, mineral activities may continue

21 under such notice for a period of 2 years after the

22 effective date of this Act, after which time the re-

23 quirements of title EI shall apply, except as provided

24 under subsection (c), subject to the Umitations of

25 section 204(d)(2). In order to meet the requirements
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1 of section 201, the person conducting mineral aetivi-

2 ties under such notice must apply for a modification

3 under section 201(i) unless such mineral activities

4 are conducted pursuant to section 201(b)(2). During

5 such 2-year period the provisions of section 202

6 shall apply on the basis of the surface management

7 requirements applicable to such notices prior to the

8 effective date of this Act.

9 (4) In the event a notice (as described in para-

10 graph (3)) had not been filed with the authorized of-

11 ficer in the applicable district office of the Bureau

12 of Land Management prior to the date of enactment

13 of this Act, the claim or site shall be subject to the

«

14 surface management requirements in effect prior to

15 the effective date of this Act at which time such

16 claims shall be subject to the requirements of title

17 n.

18 SEC. 406. BASIS FOR CONTEST.

19 (a) Discovery.—(1) After the effective date of this

20 Act, a mining claim may not be contested or challenged

21 on the basis of discovery under the general mining laws,

22 except as follows:

23 (A) Any claim located on or before the effective

24 date of this Act may be contested by the United

25 States on the basis of discovery under the general
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1 mining laws as in effect prior to the effective date

2 of this Act if such claim is located within units of

3 the National Park System, National Wildlife Refuge

4 System, National Wilderness Preservation System,

5 Wild and Scenic Rivers System, National Trails Sys-

6 tem, or National Recreation Areas designated by an

7 Act of Congress, or within an area referred to in

8 section 205 pending a final determination referenced

9 in such section.

10 (B) Any mining claim located on or before the

11 effective date of this Act may be contested by the

12 United States on the basis of discovery under the

13 general mining laws as in effect prior to the effective

14 date of this Act if such claim was located for a min-

15 eral material that purportedly has a property giving

16 it distinct and special value within the meaning of

17 section 3(a) of the Act of July 23, 1955, or if such

18 claim was located for a mineral that was not

19 locatable under the general mining laws on or before

20 the effective date of this Act.

21 (2) The Secretary of the Interior or the Secretary of

22 Agriculture, as the case may be, may initiate contest pro-

23 ceedings against those mining claims referred to in para-

24 graph (1) at any time, except that nothing in this sub-

25 section may be construed as requiring the Secretary to in-
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1 quire into or contest the validity of a mining claim for

2 the purpose of the conversion referred to in section 404.

3 (3) Nothing in this subsection may be construed as

4 limiting any contest proceedings initiated by the United

5 States under this subsection on issues other than

6 discovery.

7 SEC. 407. SAVINGS CLAUSE CLAIMS.

8 (a) Notwithstanding any other provision of law, ex-

9 cept as provided under subsection (b), an unpatented min-

10 ing claim referred to in section 37 of the Mineral Leasing

11 Act (30 U.S.C. 193) may not be converted under section

12 404 until the Secretary of the Interior determines the

13 claim was vahd on the date of enactment of the Mmeral

14 Leasing Act and has been maintained in compliance with

15 the general mining laws.

16 (b) Immediately after the date of enactment of this

17 Act, the Secretary of the Interior shall initiate contest pro-

18 ceedings challenging the vahdity of all unpatented claims

19 referred to in subsection (a), including those claims for

20 which a patent apphcation has not been filed. If a claim

21 is determined to be invalid, the Secretary shall promptly

22 declare the claim to be null and void.

23 (c) No claim referred to in subsection (a) shall be

24 declared null and void under section 404 during the period

25 such claim is subject to a proceeding under subsection (b).
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1 If, as a result of such proceeding, a claim is determined

2 valid, the holder of such claim may comply with the re-

3 quirements of section 404(a)(1), except that the 3-year pe-

4 nod referred to in such section shall commence with the

5 date of the completion of the contest proceeding.

6 SEC. 408. SEVERABILITY.

7 If any provision of this Act or the applicability there-

8 of to any person or circumstances is held invalid, the re-

9 mainder of this Act and the application of such provision

10 to other persons or circumstances shall not be affected

1

1

thereby.

12 SEC. 409. PURCHASING POWER ADJUSTMENT.

13 The Secretary shall adjust all rental rates, penalty

14 amounts, and other dollar amounts established in this Act

15 for changes in the purchasing power of the dollar every

16 10 years following the date of enactment of this Act, em-

17 ploying the Consumer Price Index for all-urban consumers

18 published by the Department of Labor as the basis for

19 adjustment, and rounding according to the adjustment

20 process of conditions of the Federal Civil Penalties Infla-

21 tion Adjustment Act of 1990 (104 Stat. 890).

22 SEC. 410. ROYALTY.

23 (a) Reservation of Royalty.—Production of

24 beatable minerals (including associated minerals) from

25 any mining claim located or converted under this Act, or
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1 mineral concentrates derived from loeatable minerals pro-

2 diiced from any mining claim located or converted under

3 this Act, as the case may be, shall be subject to a royalty

4 of not less than 8 percent of the gross income from the

5 production of such loeatable minerals or concentrates, as

6 the case may be.

7 (b) Royalty Payments.—Royalty payments shall

8 be made to the United States not later than 30 days after

9 the end of the month in which the product is produced

10 and placed in its first marketable condition, consistent

1

1

^vith prevailing practices in the industry.

12 (c) Reporting Requirements.—^All persons hold-

13 ing claims under this Act shall be required to provide such

14 information as determined necessary by the Secretary to

15 ensure compliance with this section, including, but not

16 limited to, quaiterly reports, records, documents, and

17 other data. Such reports may also include, but not be lim-

18 ited to, pertinent technical and financial data relating to

19 the quantity, quality, and amount of all minerals extracted

20 fix)m the mining claim.

21 (d) Audits.—The Secretarj^ is authorized to conduct

22 such audits of all persons holding claims under this Act

23 as he deems necessary for the purposes of ensuring com-

24 pliance with the requirements of this section.
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1 (e) Disposition op Receipts.—^All receipts from

2 royalties collected pursuant to this section shall be distrib-

3 uted as follows

—

4 (1) 50 percent shall be deposited into the Fund

5 referred to in title HI;

6 (2) 25 percent collected in any State shall be

7 paid to the State in the same manner as are pay-

8 ments to States under section 35 of the Mineral

9 Leasing Act; and

10 (3) 25 percent shall be deposited into the

1

1

Treasury of the United States.

12 (f) Compliance.—Any person holding claims under

13 this Act who knowingly or willfully prepares, maintains,

14 or submits false, inaccurate, or misleading information re-

15 quired by this section, or fails or refuses to submit such

16 information, shall be subject to the enforcement provisions

17 of section 202 of this Act and forfeiture of the claim.

18 (g) Regulations.—The Secretary shall promulgate

19 regulations to establish gross income for royalty purposes

20 under subsection (a) and to ensure compliance with this

21 section.

22 (h) Report.—The Secretary shall submit to the Con-

23 gress an annual report on the implementation of this sec-

24 tion. The information to be included in the report shall

25 include, but not be limited to, aggregate and State-by-
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1 State production data, and projections of mid-term and

2 long-term hard rock mineral production and trends on

3 public lands.

4 SEC. 411. SAVINGS CLAUSE.

5 (a) Special Application of Mining Laws.—Noth-

6 ing in this Act shall be construed as repealing or modify-

7 ing any Federal law, regulation, order or land use plan,

8 in effect prior to the effective date of this Act that pro-

9 hibits or restricts the application of the general mining

10 laws, including such laws that provide for special manage-

1

1

ment criteria for operations under the general mining laws

12 as in effect prior to the effective date of this Act, to the

13 extent such laws provide environmental protection greater

14 than required under this title.

15 (b) Other Federal Laws.—Nothing in this Act

16 shall be construed as superseding, modifying, amending

17 or repealing any provision of Federal law not expressly

18 superseded, modified, amended or repealed by this Act, in-

19 eluding but not necessarily limited to, all of the following

20 laws

—

21 (1) the Clean Water Act (33 U.S.C. 1251 and

22 following);

23 (2) the Clean Air Act (42 U.S.C. 7401 and fol-

24 lowing);
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1 (3) title IX of the Public Health Service Act

2 (the Safe Drinking Water Act (42 U.S.C. 300f and

3 following));

4 (4) the Endangered Species Act of 1973 (16

5 U.S.C. 1531 and following);

6 (5) the National Environmental Policy Act of

7 1969 (42 U.S.C. 4321 and folloA^ing);

8 (6) the Atomic Energy Act of 1954 (42 U.S.C.

9 2011 and following);

10 (7) the Uranium Mill Tailings Radiation Con-

11 trol Act (42 U.S.C. 7901 to 7942);

12 (8) the Federal Mine Safety and Health Act of

13 1977 (30 U.S.C. 801 and following);

14 (9) the Solid Waste Disposal Act (42 U.S.C.

15 6901 and following);

16 (10) the Comprehensive Environmental Re-

17 sponse, Compensation, and Liability Act of 1980 (42

18 U.S.C. 9601 and follo^\^ng);

19 (11) the Act commonly known as the False

20 Claims Act (31 U.S.C. 3729 to 3731);

21 (12) the National Historic Preservation Act (16

22 U.S.C. 470 and following);

23 (13) the Migrator^' Bird Treaty Act (16 U.S.C.

24 706 and following); and
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1 (14) the Forest and Rangeland Renewable R«-

2 sources Planning Act of 1974, as amended by the

3 National Forest Management Act of 1976.

4 (c) Protection of Conservation Areas.—In

5 order to protect the resources and values of Denali Na-

6 tional Park and Preserve, and all other National Con-

7 servation System units, the Secretaiy of the Interior or

8 other appropriate Secretary shall utilize authority under

9 this Act and other applicable law to the fullest extent nec-

10 essaiy to prevent mineral activities within the boundaries

11 of such units that could have an adverse impact on the

12 resources or values of such units.

1

3

SEC. 412. avahabiljty of public records.

14 Copies of records, reports, inspection materials or in-

15 formation obtained by the Secretary under this Act shall

16 be made immediately available to the public, consistent

17 with section 552 of title 5 of the United States Code, in

18 central and sufficient locations in the county, multicounty,

19 and State area of mineral activity or reclamation so that

20 such items are conveniently available to residents in the

21 area proposed or approved for mineral activities or rec-

22 lamation.

O

•HR 322 IH
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Mr. Lehman. At the outset this morning, I would Uke to com-
mend my colleague, who just came through the door, and note for

the record the leadership and perseverance that Congressman Ra-
hall has shown over the last several years in bringing Mining Law
reform to our attention. Nick began looking into the question of re-

form shortly after he assumed the chairmanship of the Mining and
Natural Resources Subcommittee in 1985. He has stuck with the
issue in the face of tremendous resistance and at times outright

hostility from many in the industry. Coming from probably the coal

mining district in America, Nick certainly cannot be accused of not
caring about mining, but being a fair-minded person, he recognized

that the current system no longer serves either the public or the
industry well.

H.R. 322 offers this Congress the opportunity to act clearly and
decisively in the national interest. Our position on this bill will be
understood by taxpaying Americans for what it is, common-sense
caretaking that requires a fair return for the extraction of minerals
which belong to all Americans. Further, H.R. 322 will be under-
stood as providing much needed environmental safeguards.

I look forward to a lively debate today which takes into account
fiscal realities and mining practices as we consider rewriting a cen-

tury-old law to conform with modem-day needs and values. I want
all parties to know from the outset that the subcommittee is eager
for constructive input and possible suggestions for change in the
legislation. We want to make sure it is both workable and reason-
able. In that regard, my door is open and our staff is always avail-

able.

Those who have legitimate problems and concerns can only be ef-

fective it they attempt to be part of the process in this House.
Doing nothing about Mining Law reform, however, is not an option.

Developing a comprehensive revision that takes into account cur-

rent values, technologies, and physical realities is the path we will

take. We are at the point where decisions made are going to be re-

flected in Federal law, and I believe the presence of the Secretary,

Mr. Babbitt, here this morning underscores that fact.

So, again, the process is open now. We look forward to input
from everyone who has a concern. We are going to try to do what
we can to be as fair as possible.

[Prepared statement of Mr. Lehman follows:]
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OPENING STATEMENT OF RICHARD H. LEHMAN, Chairman
Subcommittee on Energy and Mineral Resources Subcommittee

Hearing on H. R. 322
"The Mineral Exploration and Development Act of 1993"

Thursday, March 11, 1993

The Subcommittee on Energy and Mineral Resources will come
to order. Today we will begin consideration of H.R. 322, "The
Mineral Exploration and Development Act of 199 3" introduced by
our colleague, Nick Rahall.

H.R. 322 would replace certain anachronistic provisions of
the Mining Law of 1872 and provide a more suitable regime to
govern mining on public lands for "hardrock" minerals such as
gold, silver, copper and platinum.

The major issues involved in the reform effort are receipt
of a fair return to the federal treasury for valuable public
mineral resources, environmental protection, elimination of
archaic requirements and reclamation of abandoned hardrock mines
in the west.

Legislation to reform the 121-year law was introduced in the
101st and 102nd Congresses by our colleague Nick Rahall of West
Virginia. Early in the 101st Congress, Nick Rahall introduced
H.R. 918, the predecessor to H.R. 32 and six hearings were
conducted on the bill. It was reported favorably by the
Committee and referred to the Agriculture and Merchant Marine
Committees. The House began floor consideration of the bill, but
did not complete action on the measure prior to adjournment last
fall.

At the outset, I would like to note for the record, the
leadership and perseverance Nick has shown over the last several
years in bringing mining law reform to our attention. Nick began
looking into the question of reform shortly after he assumed the
chairmanship of the Mining and Natural Resources Subcommittee in

1987. And he has stuck with the issue in the face of tremendous
resistance and, at times, outright hostility from the hard rock
mining industry. Coming from THE coal mining district, Nick
cannot be accused of not caring about mining. But, being a fair-
minded man, he has recognized the truth in what Lewis Mumford
said in his book. Technics and Civilization ; "One must admit the
devastation of mining even if one is prepared to justify the
end."

H.R. 322 offers this Congress the opportunity to act clearly
and decisively in the national interest. Our positive action on
H.R. 322 will be understood by tax paying Americans for what it
is honest stewardship of the public lands. Common sense
stewardship that requires a fair return from the extraction for
sale of minerals which, in the words of a witness from the
American Mining Congress, "belong to all Americans."
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Further, H.R. 322 will be understood as providing needed
environmental safeguards, which under the current regime are
woefully lacking.

Today, modern machinery can do in hours what it took men and
draft animals years to do in the past. Gold mining requires the
processing of large amounts of material since the metal occurs in
concentrations best measured in parts per million. An estimated
620 million tons of waste are produced in gold mining each year.
The Goldstrike mine in Nevada, moves 325,00 tons of ore and waste
to produce 50 kilograms of gold each day. Yet, most mining
wastes are not covered by the hazardous waste provisions of RCRA.
And, the Clean Water Act does not provide protections against
groundwater contamination from mining.

Nor was the Mining Law of 1872 intended to address these
kinds of concerns that many people today have about the wisdom of
mining. The Mining Law was not intended to ask the question —
"Should mining occur in this location?" and because of the so-
called "right-to-mine" which industry enthusiasts champion,
mining can occur in an environmentally sensitive or
archaeologically significant locale without the most fundamental
question being asked — "What is the highest and best use of this
land?"

H. R. 322 seeks to address these and other concerns. I look
forward to hearing the testimony of our witnesses today.
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Mr. Lehman. At this time I would like to recognize for an open-
ing statement the distinguished ranking member of this committee,
the gentlelady from Nevada, Mrs. Vucanovich.

STATEMENT OF HON. BARBARA F. VUCANOVICH
Mrs. Vucanovich. Thank you very much, and I appreciate your

scheduling a hearing on an issue of such importance to my home
State ana my district, and that is whether or not there ought to

be hard-rock mining allowed on the public lands.

As you know, I nave been fighting this battle with the former
subcommittee chairman for several Congresses. Thus, it won't come
as a shock that I firmly believe the bill before us would eliminate
a significant portion of the rural West's economy.

It may surprise you to hear me say, however, that the time has
come for addressing meaningful reform of the Mining Law so that
we can move beyond the uncertainty brought about by the never
ending rhetoric of "fair return to the public" and "lack of environ-
mental standards'* under current law.

Am I abandoning my constituents? No. I simply believe the time
has come to force oneself to the table and put these ghosts to rest.

If we do it right, we can have a viable mining industry and answer
legitimate fiscal and environmental concerns.

Is H.R. 322 such a bill? I don't think so. Its short title is "The
Mineral Exploration and Development Act of 1993," but I can't

stress too much what a misnomer that is unless, of course, we are
talking about some other nation's mineral development. I think
that we all know that investors in search of hard-rock mining op-

portunities have a worldwide market in which to seek the best re-

turn on their money.
This Congress, try though we may, cannot repeal laws of supply

and demand. Society is not ready to give up its use of metals and
nonmetallic minerals. If public lands of the western United States
are made uneconomic to prospect, the smart money will go else-

where—and take tens of thousands of the best-paying jobs in my
State and many others with it.

The flight of domestic exploration dollars to Latin America, the
C.I.S. nations, the Pacific Rim, and elsewhere has already begun.
Are the Rahall and Bumpers bills the sole cause of this exodus? Of
course not. There are many reasons for not investing in our Na-
tion's natural resource industries, but H.R. 322 and S. 257 would
be the last straw for public land prospecting.
Now I know the sponsors of this bill plead good intentions to pro-

mote "responsible mineral development," as one of todays wit-

nesses chooses to subtitle his publication, but, as they say, "the
devil is in the details," and my friends this bill is one heck of a dis-

incentive to mining in Nevada.
If it is "responsible" public policy to say, "Thou shalt not explore,

develop, or produce hard-rock minerals from public lands and adja-

cent private Iginds," regardless of compliance with existing Federal
and State environmental laws, then I guess H.R. 322 is indeed a
good bill. But if you believe, as I do, that mining is a legitimate

use of our public resources and that it is irresponsible to chase off

the environmentally sound producers to get at a few bad actors,

then you will agree that H.R. 322 is a bad bill.
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Allow me just a few moments more, Mr. Chairman, to elaborate

on this theme. Our President ran on a platform that was anchored
by the slogan, "It's the economy, stupid." The voters agreed, but
now we just wonder who got the message. Mining jobs in Nevada
directly employ some 14,000 people in my district and indirectly

another 40,000 or more. Nevaoa labor statistics show mining is the

highest paid job sector in our economy. These £ire real jobs, not
Government "make-work" jobs needing our economic stimulus

package to happen. Mining jobs are real jobs that will flow to Mex-
ico, Chile, and bolivia, where mining investment is welcomed with
open arms.
Oh, sure, a few of my constituents, the Spanish-speaking geolo-

gist or the mining engineer, will find work in these nations and
send home a paycheck to Winnemucca, Elko, or Reno to feed the

family she left behind, but the vast majority of miners will simply
be out of work.
That leads me to comment upon the advance testimony of two of

todaj^s witnesses. They would have us believe that something is

greatly amiss in the action of American Barrick Resources attempt-
ing to patent its Goldstrike mine on the Carlin Trend in Nevada.
Mr. Chairman, may I relate the true story of this mine?
The good citizens of Elko £ind vicinity are very happy to have

Barrick as a neighbor. This is a deposit that another major com-
pany took a pass on. It was Barrick that risked a billion dollars in

an unproven technology to recover gold from sulfide-bearing rock
that was formerly worthless. In the process, Barrick has created

1,300 high-tech jobs of twice the average wage in Nevada, under-
written construction of houses and apartments, contributed mil-

lions of dollars to schools and environmental projects, provided
comprehensive health care coverage, and has even guaranteed col-

lege tuition costs to the children of its full-time employees!
This sounds like the very programs that the President is at-

tempting to establish nationwide, yet Barrick is being held up as
an example of lost revenues to the Treasury because of delayed
Mining Law reform. Can anyone truly blame them for seeking pat-

ent in the face of bills that would bar mining on unpatented
ground?

I have invited President Clinton to come to Elko and visit with
my constituents, as he did with Boeing workers in Seattle facing

lay-offs. If and when he does—and my understanding is that the
WTiite House scheduling people have called to decline my invita-

tion—the President will hear it from us: "Mining, It Works for Ne-
vada." Don't send our jobs to Latin America. It doesn't have to hap-
pen. It is not foreign competition driving a noncompetitive industry
out of business.
Our domestic mining industry is the envy of the world. Our ex-

ploration people skillfully employ the latest scientific gadgets and
theories to find ore, and our engineers and miners extract it in the
most environmentally conscious manner possible and reclaim the
lands to higher standards than are required anywhere else. Yet,

despite this record, there are many who would rather see mining
occur in less regulated places than our public lands.

The old saw "the puolic isn't getting its share of the resource"

will be trotted out again today for sure. How does $130 million an-
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nually in Federal taxes for just the gold mining industry alone

sound?
Mr. Chairman, I am not going to take the time now to expound

upon gross royalties; we have a distinguished witness to tell us

those facts. But I must say, the President's proposal to take 12.5

percent of one's production right off the top without respect to

Frofit margins is a formula to lose jobs for sure. I never thought

would say this, but it makes this bill's 8 percent royalty look mod-
erate!

But, believe me, it is not moderate enough, and taken with the

"Just Say No" provision of Title II of H.R. 322, a gross royalty of

anything like that magnitude is a recipe for flight of capital to

saier havens.
Perhaps I sound too much like an apologist for the miners, but

in large measure Nevada is where the action is today. My aim is

to keep those jobs and grow some more. However, having said that,

I do recognize there are areas of mutual concern to the environ-

mental community and industry. My understanding is, the mining
industry, from small miners and prospectors through large inter-

national companies, have largely agreed on reforms that would pro-

vide a rental and net proceeds royalty stream to the Treasury, pro-

vide for reclamation standards and application of all environmental
laws, require full permitting and bonding of all operators, and es-

tablish an abandoned mine land program to reclaim past aban-
doned hard-rock and placer mines on public lands similar to the

fund for coal lands.

Further, the proposal would bar new claims for certain low-val-

ued commodities such as S£ind, gravel, pumice, and building stone.

Lastly, patent would issue only upon payment of fair market value
for the surface estate, and the U.S. Grovemment would retain a net
proceeds royalty interest in production in perpetuity. These are re-

forms I can and will support. They are fair, but not a confiscation

of rights that would kill our domestic industry.

What is lacking in that proposed bill, of course, is the absolute
discretion granted to the government land manager in H.R. 322 to

deny any and all permits. I recognize the need to enforce existing

laws, but I still do not agree with the notion that someone's percep-
tion of ugliness is reason enough to deny mining. Unless and until

we pass the Federal Viewshed Protection Act, we ought not to hand
over this authority to our BLM and Forest Service managers. Con-
gress has shown more than enough willingness to tackle withdraw-
als on its own; let's leave it that way.
With that, Mr. Chairman, I would like to welcome all of our wit-

nesses today, especially Dr. John Dobra of the University of Ne-
vada, Department of Economics and the Natural Resources Insti-

tute. John is our lecturer today on this "dismal science." I suggest
we take notes. There may be a quiz at markup time.

I would like also to welcome Mr. Russ Fields of the Nevada De-

f)artment of Minerals speaking on behalf of our Governor Bob Mil-

er, who is unable to be here with us today. Welcome, also to Sec-
retary Babbitt, former geologist and Grovemor of the largest copper-
producing State in the Nation.
Thank you, Mr. Chairman.
Mr. Lehman. Thank you.
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At this time I will recognize the chairman of the full committee,

Mr. Miller.

STATEMENT OF HON. GEORGE MILLER

Mr. Miller. Thank you, Mr. Chairman.
I have no opening statement. I just want to commend Congress-

man Rahall for all tne work on this legislation over the last several

years and to the subcommittee members for all of the work that

they have put in, and to you, Mr. Chairman, for bringing this bill

right to the forefront, and to welcome the Secretary and other wit-

nesses.
Mr. Lehman. Thank you.

Mr. Thomas.

STATEMENT OF HON. CRAIG THOMAS
Mr. Thomas. Thank you, Mr. Chairman.
I, first of all, need to discuss with you a little bit about "the coal-

producing district in this Nation." Wyoming, I think you will find,

is the greatest producer.
Mr. Lehman. You mean what Nick told me wasn't true?

Mr. Thomas. I can't imagine such a thing. [Laughter.]

In any event, welcome, Mr. Secretary.

I am pleased that we are having this hearing. We have been
down this road before, of course, and we will hear many of the

same things.

Let me just depart a bit to remind you all that those of us from

the West and the public land States will be looking at this in the

context of several other things: grazing fee increases, timber sale

cost increases, mineral royalty changes, reclamation water in-

creases, wool program reduction's, Btu tgixes, recreational fee in-

creases. There is a whole series of things that all impact on public

land States. Certainly people in Wyoming take a look at that whole

package of things and how they are affected.

In any event, the Mining Law has been talked about and needs

to be talked about. There are some who will say it has been the

thing that has brought about development in the West, and cer-

tainly it has. There are others who will say that it has been a dis-

aster in some environmental aspects, and that too is probably

somewhat true. So there is great merit on both sides of this, and
there do need to be some changes.
The notion that it is an antiquated law that has never been

touched since 1872, of course, simply isn't the case. Nevertheless,

we do need to look at it.

I hope we can look at it in terms of what our goals are, what is

it we want to have had accomplished once having made changes.

The goal of some, of course, is to keep people off public lands with

commodity uses; I suppose that is a goal for someone. Certainly the

major goal will be to best use these public resources in a way that

is environmentally sound.
Too ofi^n, I am afraid. Government decisions, congressional deci-

sions, rest on more immediate concerns rather than accomplishing

an overall goal, which most of us would agree to in the broad sense.

So I hope that that purpose is before us, and Mr. Secretary, I ap-

preciate your being here, along with the other witnesses, and I
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hope that all of us can try to come together to come up with some-

thing that is good for the States, good for the people who live there,

and good for the land and the country.

Thank you, Mr. Chairman.
Mr. Lehman. Thank you.

Mr. Rahall.

STATEMENT OF HON. NICK J. RAHALL, H
Mr. Rahall. Thank you, Mr. Chairman.
I first want to thank you for the kind words in your opening

statement as well as thank our full committee chairman, Mr. Mil-

ler, for his kind words, and commend you for proceeding so quickly

in having these hearings on Mining Law reform. And, yes, I even
want to thank the gentlelady from Nevada for her kind words as

well because I have enjoyed working with her over the years and
it has been years and years—that we have done extensive work on
this issue.

I also want to welcome Secretary Babbitt once again to this

forum, or at least for the first time to this subcommittee, and tell

him how refreshing it is in these days in Washington to feel a fresh

wind blowing across the Mining Law reform landscape.
We have neard from this administration a clear statement of

support for comprehensive Mining Law reform. We, who have la-

bored so long in the trenches, are finding ourselves rubbing our
eyes, Mr. Secretary; in astonishment, we are rubbing our eyes. We
almost cannot believe our ears because for so long we have been
subjected to the utterings of luminaries of the nature of Watt and
Hodel, and I guess we could go on and list several others.

But the wind brings a message of hope, brings a message of com-
passion, for those who live in communities that are suffering from
the past ravages of hard-rock mining whose landscapes are
maimed, whose streams run shades of red and orange. Blown along
by this wind is a message to the American people that we, who
serve as the stewards of the land in which they hold title, will not
condone its abuse, nor will we fail to ensure that they are given
a fair return for its use. That is what this debate is about.
As you listen closely, I am sure, Mr. Secretary, you will hear car-

ried along by this wind a recognition by a progressive element of

the mining industry that the time for comprehensive Mining Law
reform has finally come. There are now those who will dare to

speak out, and many others who would if it were not for fear of
retaliation or other actions from others in the industry.
But I believe that now they realize, those in the industry, that

they can benefit from bringing this law up to date with modem
business practices. So this year I would expect the wind to gust,

even to gale force.

In 1987, we first started planting the seeds of this the most cur-

rent round of the Mining Law reform movement. I recall very well
the efforts made by our former chairman of the full committee. Mo
Udall, when I first came to the Congress in 1976. I even discussed
this effort with him on the anniversary of the Surface Mining Law.
So we have nurtured those seeds. We have nurtured them very

carefully, very patiently, with investigations, hearings, legislative

proposals, field hearings out in the States. Those seeds have
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sprouted. It is now time for the harvest. We have heard from the

people, and the people demand change, a change in the way that

we do business in this country. That includes the way that we
manage the American landscape and that we undertake our fidu-

ciary responsibilities to them.
So I look forward to hearing from today's witnesses—as I have

done with over 222 witnesses—who have testified on Mining Law
reform legislation during the last Congress. Mr. Chairman, I com-
mend you for moving so quickly in this session and having this

hearing today.
Thank you very much.
Mr. Lehman. Thank you, Mr. Rahall.

Mr. Allard.

STATEMENT OF HON. WAYNE ALLARD
Mr. Allard. Thank you very much, Mr. Chairman.
I would like to associate myself with the comments of both Con-

gresswoman Vucanovich and Congressman Thomas and just add
my little footnote. I believe that in a lot of these issues we can
reach a balance with economic reasonableness and environmental
goals. I think it takes a common-sense approach, and that is what
we need to work on bringing forth in these deliberations.

I look forward to continuing to work on this particular issue. The
State that I am from is a State that has a rich heritage in mining,

and it has been an import£int part of our economy. You know, I see

somewhat of a contradiction when we say, "Oh, we are going to do
everything we cem to encourage rural economic development," and
then we turn around and smack them right across the cheek, you
know.
So I think we need to encourage individual initiative and individ-

ual savings and individual productivity, and I think sometimes we
forget that we can reach a balance between economic reasonable-

ness and environmental concerns.

Thank you, Mr. Chairman.
Mr. Lehman. Thank you.
Mr. DeFazio.

STATEMENT OF HON. PETER DeFAZIO

Mr. DeFazio. Mr. Secretary, it is great to have you before us

today.
Some would have us believe that the question is, 'To mine or not

to mine," and that is not the question. The question is. Where can

we mine in an environmentally responsible manner, and how can

we better protect environmental values while we extract minerals

that are economic to extract, and how can we get a fair return for

the U.S. taxpayer. I don't need to lecture you on that, Mr. Sec-

retary; you are well aware of those issues.

Let me just relate one quick anecdote because I have another

hearing I may have to go to on fisheries in my other subcommittee.

I had some mining folks in recently, and I was discussing the issue

of royalties with them. As the Secretary knows, it was my amend-
ment that was adopted in subcommittee which inserted royalties

into the bill in the last Congress.
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In the discussion of royalties, they said to me, "Well, that might
make some of these—particularly these heat leach mining activi-

ties—uneconomic because we have to extract tons, or tens of tons,

of minerals and displace huge volumes of land in order to get £in

ounce of gold, eind if you were to begin to assess royalties against

those activities it might be uneconomic." And I said to them, "Well,

you know, I've never had the timber industry come in to me and
say, 'Congressman, selling us the timber at a competitively bid

price makes a lot of sales uneconomic; now if you would only give

us that timber, it would be economic to harvest timber every-

where.'"
The point is, economics are part of the consideration here. If you

have to move extraordinary volumes of lands and not restore that

land and the activity is only economic because of that and there is

no return to the U.S. taxpayer, particularly in the case of foreign-

owned corporations. Those dodge not only royalties in this country
because we don't assess them, but they don't pay any taxes to this

country for the most part because of the loopholes and the transfer

of their profits to other nations; there is no fair return.

I think assessing a fair royalty and other fees for environmental
restoration would make some reasonable market decisions about
where we should be mining and where we shouldn't be mining in

addition to doing other assessments under your leadership in the

Department of the Interior and elsewhere in the administration on
where and how we should best conduct mining activities in the fu-

ture.

I look forward to your comments, Mr. Secretary. Thank you for

your patience.

Thank you, Mr. Chairman.
Mr. Lehman. Thank you. And now Mr. Young has had his coffee,

and we are ready to hear from him.

STATEMENT OF HON. DON YOUNG
Mr. Young. Thank you, Mr. Chairman.
You know, I am the longest serving member on this committee,

and I could have rehearsed every one of these speeches, so it is al-

ways interesting to hear what is being said that is new.
Mr. Chairman, I just welcome the Secretary. I get a big kick out

of my friend from West Virginia talking about a new breeze blow-

ing. That is about the same breeze I used to have when I plowed
the field with my mules. There isn't much difference. It's a lot of

you-know-what. Mr. Chairman, let's not kid ourselves. This is be-

tween not to mine and to mine, to employ people and not to employ
people.

I look out in this audience—I know most everybody out in this

audience—and we hear these great horror stories about the mining
industry and how it has been terrible to the public lands. There is

a statement in the Post today, "BLM stripped of authority over

mining land sales." I don't know if many of you know, but since

1872 there have only been 3 million acres out of 2.1 billion acres

that have ever been transferred to private ownership, less than the

size of Connecticut.
We hear these horror stories about Watt and about Hodel and

the rest of these, I think, honorable gentlemen, about how they
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have raped the land. In the last 12 years there have been only

120,000 acres transferred. This is all a charade.

I look to the Secretary, and you know, I look at his appointees

and appointees of this President, and I am not overly optimistic.

I don't think there is an objective individual in the whole group

that really looks upon this ability to have us use our natural re-

sources, to mine the minerals we are importing today, to employ
Americans.
We all know that Mexico has changed its system completely to

try to encourage—in fact, has worked dramatically to bring the

mining industry to the nation of Mexico.
Now those in the audience who don't want mining, you are prob-

ably going to win this bill, and you are going to come back later

on, next year probably, and you will say, "Gee, look at how success-

ful we are; we don't have anybody working; there's no minerals

being developed in this country."

Mr. Secretary, you know, I went through the luxury tax. Every-

body on that side voted for the luxury tax. We were going to raise

a lot of money by getting those guys to buy their Mercedes and the

boats. We never raised a nickel; we lost $36 million in income, and
we put 7,000 people out of work and broke an industry. People

don't have to buy boats, people don't have to buy a Mercedes, and
people don't have to mine. They can leave this country, and they

are going to do it by the droves.

You have the reins now; you are in the saddle; you bet. If you
can go through your program to employ Americans without using

our natural resources, more power to you; you can borrow more
money to do it. The basis of our economy in this Nation has been

on natural resources: timber—yes, a renewable resource; mining

—

yes, nonrenewable; oil and gas; hydro-power; agriculture. I have
seen nothing on that side of the aisle that convinces me that they

have ever, ever supported the real jobs that the Nation must have.

I think it is a sad day.

I hope you have a better approach, Mr. Secretary. I hear what
is coming out of this committee, and I hear from some of your ap-

pointees. I really believe it is slanted totally one-sided, to the side

that is not American, not for the working man, but for that one

special group, the so-called environmental community.
I want to be the first one to say it has to be done safe by and

it has to be done right, but it has to be done, and this bill penal-

izes, stops, exports Ainerican jobs.

Thank you, Mr. Chairman.
Mr. Lehman. Thank you.

The gentleman from Idaho.

STATEMENT OF HON. LARRY LaROCCO

Mr. LaRocco. Thank you, Mr. Chairman. I appreciate this op-

portunity to address very briefly the issue of Mining Law reform.

As you well know, there has been entirely too much rhetoric and
too little factual information on this issue. Therefore, I am pleased

to have Secretary Babbitt here today. For the first time in 12

years, in my opinion, this country has a Secretary of the Interior

who is willing to roll up his sleeves and get down to work with
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Congress to resolve complex natural resource issues. The Secretary
has set the tone, which is welcome and refreshing.

Mr. Secretary, you will find many of us in Congress who are also

willing to go to work. The end of divided government has brought
an end to gridlock and an end to the "Hell, no" approach to prob-
lem solving.

Is mining reform necessary? Common sense tells us that after

120 years it is. There are past abuses that need to be corrected and
future abuses that need to be prevented. The question before all of
us is how far do we go to accomplish this much needed reform
without destroying the mining industry in this country, and I'm
committed to striking a reasonable balance. I'm committed to a
workable solution, because I have seen firsthand what happens
when a mining-dependent community is hit with massive layoffs.

The Silver Valley of Shoshone County, Idaho, had more than
8,000 well-paying mining jobs in the early 1980s and fewer than
500 today, and that number continues to shrink. Today Shoshone
County has a 22 percent unemployment rate.

Even with the mine closures, the mining industry in Idaho still

employs about 5,000 people. The average salary is approximately
$30,000 per year for a total $150,000,000 in annual wages in my
State. The total value of mined products in Idaho, including proc-

essing is about three-quarters of a billion dollars a year. It is an
industry worth saving, an industry vital to the security of the Unit-
ed States.

Much of the remaining mining in my State is conducted with en-

vironmentally sound practices. For example, the Coeur d'Alene
Mines recently won the Du Pont-Conoco Environmental Leadership
Award for its Thunder Mountain Project, which is surrounded by
the Frank Church River Of No Return Wilderness. This is the type
of stewardship of the land which needs to be recognized, and it was
done without reform.
Mr. Secretary, I appreciate your willingness to set aside the rhet-

oric and move ahead with common-sense solutions, and I look for-

ward to hearing from you and working with you to bring about true

Mining Law reform.
Mr. Chairman, I commend you for calling this hearing so early

in the 103d Congress. This committee, our committee, is the proper
forum to discuss the impact reforms would have on the mineral ex-

traction industry, whether they are small or large miners. We
should move ahead, to be sure, but we should move deliberately

and thoughtfully. We have the responsibility to separate fact from
fiction, myth from reality, before we move a bill to the full commit-
tee, and today is the beginning of that process.

Thank you, Mr. Chairman.
Mr. Lehman. Thank you.
Yesterday afternoon, Ms. English called me and expressed her

keen interest in this legislation and some concerns, and I suggested
that she join the subcommittee this morning since she is a member
of the full committee.
We are happy to have you here, and I would recognize you at

this time for a statement.
Ms. English. I don't have a statement, but I do thank you for

the opportunity to sit in and listen and participate.
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Mr. Lehman. Thank you.

At this time, we will begin with our distinguished witness.

Mr. Secretary, again, we are all very pleased to have you here.

It underscores the importance of this legislation and the prospects

for its passage. Without objection, we will put the full text of your

statement in the record and recognize you, and at the conclusion

of your statement I will recognize every member of the subcommit-

tee for five minutes since we know your time is crushed this morn-

ing.
. ,

So, with that, welcome, Mr. Secretary, and you are recognized.

STATEMENT OF HON. BRUCE BABBITT, SECRETARY,
DEPARTMENT OF THE INTERIOR

Secretary Babbitt. Mr. Chairman, committee members, it is a

great pleasure to be back before this subcommittee.

I must say that as I entered this committee room this morning

I sensed that this is indeed an historic moment, that with this

hearing today we begin a progression toward an inevitable conclu-

sion in this calendar year which will be comprehensive Mining Law
reform. This surely is—this year, 1993—the year of decision, 127

years after enactment of the original Mining Law commencing in

1866.
By way of introduction, I would like to depart just for a moment

from my text and say to all of you that these are very familiar is-

sues to me. During my 3 years as attorney general and 9 years as

governor of Arizona, we debated all of these issues endlessly—rec-

lamation, land use planning, whether or not fees should be based

on net receipts, upon gross receipts, whether we should have sever-

ance taxes, and what the impact would be, if any, on incentives to

mine, levels of employments—and these issues have, for some rea-

son, held a magnetic attraction to me, partially because of my back-

ground in education and certainly because of the State that I came
to govern.

In the course of that, I developed a love/hate relationship with

this industry. It was never distant, it was always up close, and I

found myself in alternate months and years advocating right up
front for the industry and then in the next year in a knock-down,

drag-out quarrel over some particular feature.

I can tell you, out of that experience, as sustained and intense

as it was, I have relentlessly and always been an advocate of the

importance of the role of hard-rock mining in the American West
and in the American economy, the economy of my State, of Nevada,

and all of the other public land States.

Now it is against that background that I come here I think mel-

lowed by all of those wars, and I believe as a hopefully informed

and dispassionate advocate and Secretary of the Interior. I come
here in a spirit of workmanlike attention to this bill. We have got

to get it passed this year.

I understand that there are many unresolved questions. I under-

stand the concerns of the mining industry with economics. I under-

stand there are many issues raised in the extensive provision of

Title II. I have already been in a sustained discussion with the

American Mining Congress, Phelps Dodge, and others. I intend to

continue that process.
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I offer the resources of the Department to all parties as a pur-

veyor of facts and objective analysis, and I will do my best to

achieve two simple goals: one, comprehensive mining reform in the

calendar year 1993; and, second, a bill which strikes a solid and
thoughtful balance between all of the various concerns in which the

American mining industry can look to the public lands for a pro-

ductive mineral extraction process.

I am certain that the bill will pass this year really for two rea-

sons. One, even in the West the majority of our constituents are

ready for that reform. I think out West there is an increasing ap-

preciation of an historic process that now culminates. We have

been through these issues, and if you go back and read the debates

you will fmd that this very debate is played out again and again

and again over the last 100 years. We did it in the early twentieth

century with timber and, as has already been mentioned, arrived

at market pricing concepts which have not driven the timber indus-

try off American shores. It was done in the 1920s with oil and gas

and hydrocarbon resources in the form of a mineral leasing and
royalty provision which has worked very, very well across the

years.

We even faced up to the issue of grazing, the Taylor Grazing Act,

in 1934. That controversy continues, but the underlying principle

has been quite soundly established, and now, in this historic year,

we at last reach the hard-rock mineral industry.

The other force that I would like to refer to is the President's eco-

nomic plan. The President has, in my judgment, quite forcefully

and courageously gone to the American people and said we have

to address the economic issues that have been delayed far too long

and presented a comprehensive series of proposals; £in important

part of which is an appeal to every American to recognize the com-

mon good and to be prepared, in a variety of ways, to make some
sacrifice, some economic sacrifice, for the common good. Against

that background it is simply inconceivable that this administration

can say to the American people, "Well, that applies to everybody

except the mining industry," and it is for those reasons that I come
here eager to participate in this process.

I would like to read several sections of my statement very briefly

just to outline some of the issues. The President's economic plan

presented on February 17 included a proposal for a permanent

hard-rock mining holding fee, which would be enacted in lieu of an-

nual assessment work, and a hard-rock mining royalty program on

minerals taken from public lands. These proposals are included as

part of the President's fiscal year 1994 budget, and it is for that

larger reason as well that I urge your careful support for his initia-

tives as a way to show the American people that this administra-

tion and Congress understand the comprehensive and interrelated

nature of those proposals.

Mr. Chairman, I know that you and Mr. Rahall and your staffs

have worked long and hard across many years to bring this mining

reform to its present state. I salute you for that effort. I am, in par-

ticular, pleased to see that H.R. 322 addresses comprehensively all

of the major issues in the existing Mining Law, which include, for

example, the lack of fair return to the taxpayer in developing the

public's resources, the lack of environmental protection standards
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which have created problems that we are all increasingly aware of,

the archaic provisions that provoke disabling litigation, hinder le-

gitimate exploration, and thwart responsible mineral development,

eind the fact that mining claims are too cheap and too easy to hold,

which creates many well known opportunities and examples of peo-

ple tying up Federal land for purposes that have nothing to do with

mining £ina, in fact, interfere seriously with other legitimate uses

of the public lands as well as the patenting provision that allows

the unnecessary conveyance out of public ownership of mineral

lands.
We support the process that has resulted in H.R. 322, and we

support the broad thrust, if not all the details, of this bill. Most im-

portant, as I have stressed, we believe that Congress should, this

year, enact comprehensive legislation. We want to be supportive.

I have instructed my staff, including the professionals who will

be charged with implementation of many of the features of this leg-

islation, to work with you, with other affected agencies, with all of

the parties, to suggest ways in which the bill might be improved

as it makes its way through the process. At the same time, we are

aware that you have worked on this proposal for several years. Re-

form is long overdue, and it is time to get on with that process.

Let me explain briefly several specific provisions that raise ques-

tions. I come not with specific language or answers—I will certainly

be prepared to produce that—but now, just several thoughts.

Throughout the bill I think there is a potential problem with the

statutory bifurcation of responsibilities within my Department. As
I read through the bill, my mind's eye crosses "Office of Surface

Mining regulatory functions. Bureau of Land Management regu-

latory functions, £ind general responsibilities cast upon the Sec-

retary." I would like to work with you to clarify how the regulatory

system is going to work and to make certain that the assignment

of responsibilities is not so rigid that I wind up with more jurisdic-

tional warfare in my own Department.
I would urge you to revisit the timetables in the bill to make cer-

tain that we are on a track of regulatory development that we can

actually meet. I think some of the deadlines in the existing draft

are not realistic.

Let me also note the importance in providing a fair return to the

Federal Treasury of the considerable experience that the western

States, including Arizona and Nevada, already have in setting and
collecting rentals and royalties from hard-rock mines. I don't think

there are any exact patterns, but I think there are some useful

precedents.
I am also interested in exploring whether or not small-scale oper-

ators can be treated somewhat differently on the issue of royalty,

and again, I understand that that is an issue which has been ad-

dressed and can be seen in the legislation, at least in several west-

em States.

H.R. 322 has PAYGO implications. Now our preliminary PAYGO
estimates will be provided to the Congress in the very near future

because, obviously, my Department is charged with both a revenue

and an outgo budget, and the assumptions that the Office of Man-
agement and Budget has put into the budget are of enormous sig-

nificance not only in the overall budget but to my Department.
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Finally, let me bring to your attention an important matter that

has recently come before us that has been referred to by Represent-
ative Vucanovich and others. This example illustrates in the most
vivid terms why Mining Law reform is so urgently needed.

Let me say at the outset that the American Barrick Company,
a wholly-owned subsidiary of a Canadian corporation, is viewed in

Nevada as an efficient, responsible exemplar of the mining indus-

try, and I don't raise this example, Mrs. Vucanovich, to impugn the

company or its management. I share your view that they have done
a very adequate job in the Elko area, and incidentally, whether or

not you can lure the President to Elko, were you to see fit to go

so far down in the bureaucracy as to invite a mere Secretary of the

Interior to Elko, Nevada, I would gladly accept.

Now, here is the issue. American Barrick last year applied for

patents which lead to the conveyance of fee simple title to about
1,800 acres of land on this Carlin Trend in northern Nevada. The
BLM estimates that this Federal land, which is the subject of the

patent application, is near and around the second largest gold min-
ing site in the United States—this application is for land which
contains 30 million ounces of gold.

Now, at a market price of $320 an ounce, that gold has a gross

value of $10 billion. Yet if American Barrick's application is

deemed to meet the standards of current law, and I am obligated

then to give that property in the form of a patent to American
Barrick, they will receive $10 billion worth of gold for a payment
of $5 an acre, which is less than $10,000; that's it, a one-time pay-

ment of less than $10,000 for $10 billion worth of mineral resource

currently owned by the American public.

Now I bring that to your attention because I think it is a vivid

illustration of what is at stake here. If this land is patented, its

mineral becomes wholly private. Under current law it is then be-

yond the reach of any rental or royalty payment to the Federal

Treasury. If the land remained in Federal ownership, a Federal

royalty could, over the mine's lifetime, produce several hundred
million dollars for the Federal Treasury.
For some time Congress has deliberated about repealing the Min-

ing Law's overly generous offer of public resources. This application

and several others now pending show what is at stake. It seems
to me that Congress might consider enacting promptly in advance
of full-scale reform of the Mining Law a provision that prevents the

loss of this revenue potential.

This Congress could consider, for example, whether or not any
patent henceforth issued under the existing Mining Law should re-

serve a royalty interest in the United States in any production that

occurs. Another approach which you might consider, which would
not require emergency action, would be a severance tax on produc-

tion from any mineral deposit that has been patented out of Fed-

eral ownership in recent years.

Those are alternatives which I share for your consideration. I

would be pleased to work with this committee and the Congress in

any event to see that the general public is treated fairly when its

resources are disposed of through this patenting process.

In the meantime, with regard to American Barrick's application,

obviously a decision which is of extraordinary fiscal consequences
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must be carefully made. The particular applications were filed only

last March and April. Now, patent applications normally take, on
an average, about three years to process. Given this relatively swift

processing, perhaps you can understand, I believe that it is my ob-

ligation to review that process with the greatest care in order to

make certain that it is appropriate to issue those patents. If, in

fact, the process is correct, the i's have been dotted and the t's have
been crossed, I understand, as I have told some of the committee
members previously, that it is my duty, under existing law, absent
direction from this Congress, to let that $10 billion worth of re-

sources go for about $9,000.
In conclusion, we stand ready to work with you and your staffs

on H.R. 322 and on the related legislation. This is a year of deci-

sion, and I stand ready to work with you.

Thank you.
[Prepared statement of Secretary Babbitt follows:]
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STATEMENT OF BROCE BABBITT, SECRETARY OF THE INTERIOR, BEFORE THE
SUBCOMMITTEE ON ENERGY AND MINERAL RESOURCES, COMMITTEE ON NATURAL
RESOURCES, UNITED STATES HOUSE OF REPRESENTATIVES, ON H.R. 322, A
BILL TO MODIFY THE REQUIREMENTS APPLICABLE TO LOCATABLE MINERALS ON
PUBLIC DOMAIN LANDS, CONSISTENT WITH THE PRINCIPLES OF SELF-
INITIATION OF MINING CLAIMS, AND FOR OTHER PURPOSES.

One hundred twenty seven years ago. Congress enacted the first

law to govern mining on federal lands in the West. The basic

principles and framework of that 1866 law, as refined in 1870 and

1872, have remained largely intact, and still govern hard rock

mining on several hundred million acres of federal land.

It has been apparent for some time that this law no longer serves

the public interest. In 1969, Stewart Udall called its reform

the most important piece of unfinished business on the public

lands agenda. As I have said a number of times in recent weeks,

now is the time to move forward with comprehensive reform. For

that reason, I appreciate the opportunity to appear here today.

In the President's February 17 Economic Plan, "A Vision of Change

for America" the President included a proposal for a permanent

hard rock mining holding fee in lieu of annual assessment work,

and a new hard rock mining royalty program on minerals removed

from Federal lands. These proposals will be included as part of

the President's Fiscal Year 1994 Budget. I urge your careful

consideration and support for these initiatives as a way to show

the American people that this administration and this Congress

are fully committed to purposeful reforms.
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Mr. Chairman, I know you and Mr. Rahall and your staffs have

worked hard and brought Mining Law reform a long way in the past

few years, and I salute you for it. In particular, I am pleased

to see that H.R. 322 addresses all of the major defects in the

existing mining law:

—the lack of fair return to the taxpayer in developing the

public's minerals;

—the lack of environmental protection standards, which has

created serious problems that are difficult and expensive to

resolve;

—archaic provisions that provoke disabling litigation,

hinder legitimate exploration, and thwart responsible

mineral development;

—the fact that mining claims are too easy to locate and

cheap to hold, which creates many opportunities for persons

to tie up federal land for purposes that have nothing to do

with mining, yet seriously interfere with other legitimate

uses of the public lands; and

—the patenting provision that allows the unnecessary

privatization of federal lands and other resources.

72-558 0-93-5
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We support the process that has resulted in H.R. 32 2, and we

support the broad thrust, if not all the details, of this bill.

Most important, we believe the Congress should, this year, enact

comprehensive reform. Unlike the Reagan-Bush Administration,

which opposed meaningful reform, we want to be supportive and

constructive players in this process, I have instructed my

staff, including the professionals who will be key to proper

implementation of any reform legislation, to work with your

staff and with other affected agencies to suggest ways in which

the bill before you might be improved, to make its implementation

easier and more efficient, without compromising on its

fundamental objectives.

At the same time, we are keenly aware that you have worked on

this proposal for several years. Reform is long overdue. We

will work to provide the Committee with further suggestions for

refinement of H.R. 322. We will do this as soon as possible to

avoid any delay in your consideration of the bill.

Within that context, let me briefly mention some of the specific

provisions in H.R. 322 that we believe may cause problems in

administration

.
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o This bill, as drafted, assumes that there is a sound

technical base for meeting the active mining and

reclamation requirements of the legislation. This may

not be the case. We may have some suggestions for

providing the necessary sound science to ensure

environmental protection.

o Another problem is the bifurcation and duplication of

responsibilities within the Department. An example is

that the Bureau of Land Management, and the Office of

Surface Mining Reclamation and Enforcement would be

responsible for enforcement and inspection activities.

No one agency would be solely responsible and

accountable for the implementation of each

responsibility.

o Some of the timetables in the bill should be reexamined

to assure that they are realistic or that deadlines

will not have passed by the time the bill is enacted.

For example, completing well thought out rulemaking in

a year, as would be required by H.R. 322, would be

extremely difficult.

Frankly, what we want and would hope to achieve in a reform bill,

besides comprehensiveness and a fair return to the taxpayers, is



128

5

efficiency with a minimum of confusion and under a process that

is as simple, predictable and cost efficient as possible.

Let me also note the importance, in providing a fair return to

the Federal Treasury, of the considerable experience of western

states in setting and collecting rentals and royalties from hard

rock mines. It might be useful to examine that experience for

guidance. I am also particularly interested in exploring whether

small-scale operators can be treated somewhat differently on

royalties, which I understand is the practice in some States.

H.R. 322 has PAY-GO implications. Our preliminary PAYGO

estimates will be provided to the Congress as soon as

practicable.

Finally, let me bring to your attention an important matter

that has recently come before me. This example illustrates

in the most vivid terms why Mining Law reform is so urgently

needed. American Barrick Goldstrike last year applied for

patents (fee simple title) to a few thousand acres of Federal

land in Nevada under the Mining Law. The BLM says that the

company may qualify for patents to about 1,800 acres.

The BLM estimates that this federal land, already the site of

the second largest gold mine in the United States, contains about

30 million ounces of gold. At a market price of $320 per ounce,



129

6

30 million ounces of gold. At a market price of $320 per ounce,

that gold has a gross value in place of ten billion dollars. Yet

if American Barrick's application is deemed to meet the standards

of current law, I am obligated to give it this property for about

ten thousand dollars (at $5.00 per acre). And that's it - a one-

time payment. To say that is not good public policy is putting

it mildly. It is ludicrous.

If this land is patented, it and its minerals become wholly

private. Under current law, it is then beyond the reach of any

rental or royalty payment to the Federal Treasury. If the

land remained in Federal ownership, a Federal royalty of

12 1/2 percent as proposed by the Administration, or of 8 percent

as endorsed by this Committee last year, could, over the mine's

lifetime, produce up to $1.25 billion or $800 million,

respectively, for the Federal Treasury.

For some time Congress has deliberated about repealing the Mining

Law's overly generous offer of public resources. Barrick's

application (along with several dozen others now pending) shows

in dramatic fashion the revenue potential being lost under

current law. It seems to me that the Congress ought to consider

enacting, promptly and in advance of full-scale reform of the

Mining Law, a provision that prevents the loss of this revenue
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potential. Congress could require, for example, that any patent

henceforth issued under the Mining Law reserve a royalty interest

in the United States in any production that occurs.

Another approach worth considering, which would not require

emergency action, is a severance tax on production from any

mineral deposit that has been patented out of Federal ownership

in recent years.

I would be pleased to work with the Committee and the Congress to

see that the general public is treated fairly when its resources

are disposed of into the private sector.

In the meantime, with regard to the American Barrick

applications, obviously a decision with such large fiscal

consequences must be carefully made. These particular patent

applications were filed only last March and April. I understand

that patent applications normally take, on average, some three

years to process. Given this relatively swift processing, I

intend to review any proposed patents to American Barrick to be

certain that all the "i's" have been dotted and the "t's"

crossed, before I hand over $10 billion in public property for a

pittance.
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We stand ready to work with you and your staffs on H.R. 322 and

related legislation aimed at reducing revenue loss from

patenting.

This concludes my prepared statement. I will be pleased to

answer questions.
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Mr. Lehman. Thank you, Mr. Secretary. We appreciate your tes-

timony and especially your offer of your cooperation and the co-

operation of your staff here as we move forward, and we certainly

will attempt to work on the areas that you have identified—the bi-

furcation of powers within your Department and also possibly com-
ing up with some differentied component here for small-scale opera-
tors versus large operators in terms of how the royalties are as-

sessed.

Obviously, the word is out that you have revoked the BLM au-
thority here to issue patents, and, based on what I know, I am very
pleased that you took that action. I think it was a wise and pru-

dent thing to do given the facts at your disposal as you have just

outlined them.
I was wondering—we single out American Barrick here—do you

have any idea how many other patents are currently pending be-

fore the Department and possibly how many acres are involved in

those?
Secretary Babbitt. Mr. Chairman, my staff informs me that the

count is about 450 applications and that we are looking, I think,

at something over 100,000 acres of land. About 150,000 acres po-

tentially are patentable.
Mr. Lehman. And was American Barrick singled out here as op-

posed to other applications that have been pending, some for as
long as 4 or 5 years?

Secretary Babbitt. Well, that obviously is the issue. Now the po-

sition of American Barrick—which I cannot tell you at this time to

be incorrect—is that under the procedures then in effect at the Bu-
reau of Land Management that that company, recognizing the
stakes, simply did an extraordinarily good job of preconferencing,

of preparing applications, of marshaling the information, of using
a BLM procedure then in existence to contract out to the private

sector some of the studies of mineral potential which are required

before a patent is approved up, and that that accounts for the ac-

celeration. If that is, in fact, the case, I believe that it will be my
obligation to issue the patent.

Obviously, in light of the allegations that somehow the short

time period is a reflection of some kind of impropriety, I will pur-

sue it very carefully, and I will follow the law.

Mr. Lehman. As I understand it, the BLM set up a fast-track

process recently to speed up the granting of these patents, and that

is what the Ainerican Barrick proposal is coming under here. I

would just like to know a little more about that. Was it in the best

interest of the public for them to set up that process? I mean, what
were the motives here?

Secretary Babbitt. Mr. Chairman, obviously the speeding up of

the patenting process was an experimental program put in place

some time prior to the events were are talking about in the last

several years.
I suppose that, to answer your question, it really relates back to

a philosophical question, and that is the role of the Bureau of Land
Management: Are we facilitating, that is, establishing, a fast con-

veyor belt to get lands into patented private ownership, or should
you look at a regulatory process whicn is very deliberate, particu-

larly considering that the economic consequences of getting the pat-
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ents as it affects the mining process are nil. I mean you can get

the mine going and mine to your heart's content without a patent.

So, you know, it may be that there is simply an issue of regu-

latory philosophy. I think I can tell you where I come out; that is,

that we ought to look at these matters carefully.

Mr. Lehman. I think the obvious concern people sitting up here

have is that we see this all of a sudden taking place at a time when
it is generally acknowledged out there in the world that we are

going to have Mining Law reform, and lo and behold, there is a

fast-track process to put all these patents through prior to our

being able to act on it. Justified or not, it is hard to resist the

temptation to think that is the case.

Do you intend to halt the pilot project?

Secretary Babbitt. Mr. Chairman, what I have done is revoke

the administrative authority in the Bureau to sign off patents. Now
that is not meant to be a statement of policy, it is a reflection of

the fact that my nominees for the director of the Bureau of Land
Management, have not yet been confirmed. They have both been

submitted but not confirmed, and it seems to me that across that

gap it is quite important for me to look carefully.

Now, should I change the experimental fast-track process? I will

look carefully at that. My |uess is, it doesn't have any practical

consequences at this point il we assume that a mining bill will be-

come effective by year end, but I understand the thrust of your

question and will certainly look at it.

Mr. Lehman. Thank you.

Finally, the President has proposed a 12.5 percent royalty. I

think this bill has an 8 percent figure in it; and also the President

is recommending extension of the $100 holding fee. I would like

you to comment on that. How do you see that interfacing with the

legislation before us?
Secretary Babbitt. Mr. Chairman, committee members, it seems

to me that in a way it kind of brackets the economic discussion.

We now have a range of possibilities. I'm sure that the industry

will weigh in, and at some point is suspect that it is very likely.

If the past is any indication, they will relatively quickly abandon
the notion of a patent for the value of the surface land as a meas-

ure of £iny economic significance and that they will move into the

range of discussion.

What is the appropriate fee? I think I can say the Department
is willing to listen to the economic testimony. I am mindful of the

fact that the President's budget from 0MB makes some important

revenue assumptions with respect to the mining industry and that

I can't depart from those revenue assumptions without hearing

some alternatives. Otherwise, the whole thing starts to unravel.

Mr. Lehman. Thank you very much.
Mrs. Vucanovich.
Mrs. Vucanovich. Thank you, Mr. Chairman.
Mr. Secretary, less than a month ago you said to me in this very

hearing room, "Congresswoman, I'm not as scary as you might

have been led to believe," and I want to believe you, but the actions

of the last few days have been very unsettling to me.

On March 2, you issued a Secretarial Order that revoked the del-

egation of authority of the Bureau of Land Management to issue
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mineral patents, and that is what you have been talking about
with our chairman. Mr. Secretary, tne Department and this com-
mittee both have consistently taken the position that upon the is-

suance of a first-half final certificate a claimant acquires equitable

title to a mining claim subject only to confirmation by the Depart-
ment of the existence of a discovery of valuable minerals, and the
sponsor of this bill, Congressman Rahall, has stated, "Based on es-

tablished precedent, the issue of the first half of the patent certifi-

cate indicates that all requirements for a patent have been fully

complied with, including the payment of the purchasing price and
property rights," with the only proviso being that the claim is

valid—that is, that there is, in fact, a discovery of valuable mineral
deposit. His views have been confirmed by the Federal courts in

the recent Marathon Oil v. Lujan litigation.

H.R. 322, as well as the Bumpers bill in the Senate, both ac-

knowledge these vested rights of claimants that hold first-half cer-

tificates and have completed all steps necessary to qualify for the

issuance of a patent by January 5, 1993. The patent prohibitions

of the bills would not apply to such claims. May we assume that

you will comply with the law and expeditiously proceed with the

processing of applications and issuance of patents where the claim-

ants has obtained first-half certificates and otherwise met the re-

quirements of the law?
Secretary Babbitt. Mrs. Vucanovich, the answer is, yes, I will.

I recognize those legal responsibilities, and as I have previously in-

dicated to you and to the Senate Natural Resources Committee, I

believe it is my responsibility under existing law to process the sec-

ond half of patent applications to completion without either accel-

erating them out the window or simply leaving them in my desk
drawer. I again affirm to you that that is my intention.

Now I hope that makes me sufficiently unscary that I will even-

tually get that invitation to Elko.

Mrs. Vucanovich. Well, would you bring Congressman Rahall
when you come? We would be happy to invite you.

Also in your testimony, and it was also in this morning's Wash-
ington Post that legislation be enacted immediately to reserve to

the U.S. a royalty interest in all mineral patents. Are you suggest-

ing retroactive application of this principle, or would it apply only

to newly issued patents? And what about the constitutionality of

denying the property right that is clearly vested to those with the

first-half certificates in hand?
And I'm sure you know from our dissenting views on this bill last

year, I believe a strong argument exists for grandfathering at least

all of those claimants who filed for a mineral survey or a patent

application with the BLM. Others suggest even that it is too re-

strictive, and that is that all claimants of record with discovery

demonstrated on their claims have a vested right.

Obviously, this is a very touchy subject from a property rights

standpoint, and I am concerned about your statement. I assume
that this was just an attitude that was implied, and I don't think

the courts would have that attitude. So I just am curious to know
what would be done about the retroactiveness on these patents.

Secretary Babbitt. Mrs. Vucanovich, it is the opinion of my coun-

sel that this committee and the Congress do have the power to im-
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pose royalties on patents in process. Up to the point of final issu-

ance there is still a sufficient public nexus that it would be con-

stitutionally appropriate to do so.

I put that forward for your consideration, and I recognize that

the decision is made by Congress on that issue and not by me.

Mrs. VUCANOVICH. Well, you suggest that Congress could enact

a Federal severance tax on production from mineral deposits re-

cently patented out of Federal ownership. I am sure that Congress

could do that, as you suggest, but what is the issue here? Recent

versus not recent? Or patented and how they patented? You know,

I wonder if we ought to include railroad grants and State school

sections, and what about the "equal footing" doctrine upon which
western States rely? You know, why shouldn't gold producers in

South Carolina pay a Federal severance tax if the mines on private

lands in my district would be required to do so? I mean, what is

the difference?

Secretary Babbitt. Well, I agree there are many, many different

permutations and combinations. I think the legal requirement is

greatly simplified that there be a rational base for the point at

which the lines are drawn, that there be rational distinctions, and
I suggest in my testimony that the recent issuance of patents on

Federal lands is that kind of distinction. Admittedly, the exact

drawing of any line in any fiscal type issue is, to some degree, arbi-

trary.

Mrs. VUCANOVICH. I just have one more perhaps question or

statement, and Fm talking particularly about Barrick. You know,

you are talking about $5,000,000 of gold for $10,000, and I'm not

sure that vour numbers are quite correct. You know, the in place

value of those 25 or 30 million ounces of gold at the Goldstrike

mine is really a lot less than $10 billion, and unless and until it

is blasted and mucked and hauled and crushed and autoclaved and
then extracted from the ore, the gold is worth only the finding cost,

which these days is about $20 to $25 per ounce. So I think it is

okay to say that this $5 billion is there, but, you know, that isn't

just sitting there waiting to be taxed.

Secretary Babbitt. I understand that. The issue of a gross re-

ceipts tax is, again, one that has been confronted before by this

Congress in the form of the oil and gas leasing legislation. The oil

and gas royalty is a gross receipts tax. It has, across the years,

been modified, in my understanding, with moving it slightly toward

the net receipts concept. But the basic concept has endured for 70

years with respect to hydrocarbons.
Mrs. VUCANOVICH. Well, I realize that my time is up. Thank you

very much, Mr. Secretary.

Mr. Lehman. Thank you.

Mr. Miller.

Mr. Miller. Thank you, Mr. Chairman. Mr. Secretary, welcome

to the committee, and I think once again we see the wisdom of the

President's choice in appointing you Secretary of the Interior. In

these issues that confront so many of us in the West in terms of

the outcomes, but nevertheless clearly national issues with respect

to the concerns of the people of this country, I think we will benefit

by your tenure, given the fact that you have spilt both political

blood and capital on these issues in your past positions. I want to
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reinforce what you have said about your own office and what the

chairman has said about this subcommittee, and that is that this

is an open process. I beUeve we will have a result this session, and
this is going to become the law of the land, and we welcome those

who want to make constructive suggestions for changes.

You find I have talked about how your administration and this

committee can work together as we receive input from different

sources about changes that should be made in the legislation. We
are prepared for that. Very often, however, we find that people who
don't get the result they want suggest that the process is closed.

There will be many who won't get the result they want through-

out this process, but we have tried to continue to make sure that

we are working off the best evidence and the best information that

can be provided to us, and I want to reinforce that understanding
among all of the various constituencies.

Let me, if I might, just ask you a couple of questions that relate

both to our obligations with respect to the decisions around royal-

ties, the President's economic plan, and our committee obligations

with respect to the budget proceedings. What is the real basket of

Federal benefits here that this mining industry benefits from spe-

cifically within the Tax Code. If you can either tell us this morning
or provide for us the cumulative effect of the tax provisions in the

current Code with respect to expensing and accelerated deprecia-

tion and depletion provisions and allowances within the Code, I

think that will be very helpful for us to understand.

Many have said here that obviously there are additional benefits

beyond royalties that this industry pays in terms of taxes and
what-have-you, but I think it is very important that we understand

the interplay between the Tax Code and our concerns with royal-

ties.

I would also be interested if you could talk to others in the ad-

ministration about what they expect the benefits of the proposed

investment tax credit in the President's economic plan might be for

this mining industry, and questions of how that plays off. You men-
tioned looking at small miners somewhat differently than large op-

erators, the distinctions that might be drawn there.

Secretary Babbitt. Mr. Chairman, this is not an area where I

claim much expertise, but I think it is an important issue, and I

would be very happy to go to the Secretary of the Treasury and the

director of 0MB and see if we can put together some analysis of

this.

I might also add that there are a lot of areas where we don't

have good facts. I was really astonished when I tried to order up
from my own Department some figures regarding the volume and
value of mineral production from public lands. There is, as you
have noticed, something of a divergence between the 0MB estimate

of the gross value of minerals produced and the CBO estimate.

As I went to call up some figures, the answer I got was, "We
don't have any." There is no reporting of any kind either initiated

by my Department or brought up from the industry as to what we
are talking about here, and again it seems to me that we ought to

try as best we can to get the correct figures on the table in order

to do the economic analysis of employment, the effects on the in-
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dustry, the amount of revenue generated, and the trade-off between
the holding fee royalties, whether it ought to be gross or net,

Mr. Miller. If vou can provide that, please do because I think

there is an interplay there that is very important in terms of the

impacts of our decisions on the industry that we need to know.
Finally, this legislation is going to require additional duties, as

you have already pointed out, within your Department. Clearly the

direction that mining is taking in some cases with the leaching sys-

tem and others requires additional monitoring and an awareness of

what is taking place throughout that process both before in design

and during in monitoring and afterwards in reclamation and mon-
itoring of that process.

As you mentioned, we have some PAYGO problems, as vve refer

to them around here, in terms of the cost of those balancing out

with revenues to be generated within the budget process, and I just

wondered if you had given some consideration to looking at proc-

esses by which the Department can be reimbursed for those activi-

ties. You know, if a home builder today wants to build a house and
generate economic activity, he is charged, at least in our State, for

the full cost of issuing those permits, for the inspections during
constructions, and sign-offs after every time the person comes from
the county or the city to sign off on progress reports, and compli-

ances with permits; that individual is charged for that activity.

Again, we are going to spend an awful lot of time with the in-

creased environmental concerns around this industry in long-term
monitoring because of, again, the change in the direction of the in-

dustry. I just have got to raise that issue with respect to financing

those activities. We just assume they come out of the general fund,

and I don't know that we can continue to do that.

I don't expect you to have an answer for that, but I think it is

important that we start looking at how we are going to get reim-

bursed for some of those activities. I'm sure most States do and
most local jurisdictions of government now do, and I think we have
got to ask that question about the Federal Government.

Secretary Babbitt. Mr. Chairman, I think the trend is absolutely

clear. I was reading yesterday some of your handiwork from sev-

eral years ago called the Indian Gaming Regulatory Act, and there

is in fact a surtax.

Mr. Miller. I don't lay claim to that exactly. I forget who we are

blaming. [Laughter.]
Secretary Babbitt. That was just by way of saying yes, the con-

cept is clearly on the table, in a manner of speaking.

Mr. Miller. Thank you very much, Mr. Secretary.

Mr. Lehman. Mr. Young.
Mr. Young. Mr. Secretary, if H.R. 322 is enacted, do you believe

it will result in more jobs or less jobs in the mining industry?
Secretary Babbitt. Mr. Congressman, there would clearly be an

increase in jobs generated by the reclamation process. There is a
large piece of the royalty provisions—the percentage, I think, is dif-

ferent in the 0MB proposal and in this bill—earmarked for rec-

lamation activity, and that will be, I believe, a significant generator
of substantial jobs.

Now, is there some economic disincentive on the margin? Well,

that is an argument that is made against the gross receipts royalty
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approach. If you do a gross receipts thing on the margin, you will

get a shift toward high-grading because you have, in fact, increased
on the margin the costs. That is an economic principle that applies
to virtually any kind of levy, fee, or tax. It is an argument that is

made for shifting to the net proceeds approach.
We have had a lot of experience with that in Arizona, and I can

tell you, it opens up a basket of snakes all of its own in trying to
figure out what net proceeds are.

So the answer is yes, economic theory says that on the margin
an increased cost is some disincentive. The reclamation proposals
clearly generate a fair amount of additional employment.
Mr. Young. Well, what you are saying, reclamation, aren't really

mining jobs, they are recovery jobs; they don't produce any new
real dollars. Is that correct?

Secretary Babbitt. Well, that leads us into another philosophical
swamp, and I would argue to you that good reclamation does gen-
erate additional economic returns for two reasons: one, if the rec-

lamation is done properly, it avoids these extraordinary Superfund
problems that we now see around the West where it was not done
and where we are now redeploying vast amounts of money which
might go to other, more productive purposes to clean up after the
fact. That is, of course, the general sustainable resource use argu-
ment which I happen to think is correct.

Mr. Young. Well, again, I hope you are correct, Mr. Secretary,
because we are going to review this again after this administration
and see whether we have had a decrease of jobs. I heard the same
argument from Russell Train, how the EPA creates jobs, but none
of them are real jobs, they are jobs that produce no new wealth.
One of the problems we have in our economics for this country is

that there is no new wealth being developed. We just redistribute
the dollars, and you know, the mining industry is not a healthy in-

dustry in this country even right now under the present 1872 Min-
ing Law.

I think the gentleman from Idaho put it very clearly. We have
lost tremendous jobs across this country because of the prices of

minerals, and we know that, and I am just very, very concerned.
I, frankly, have more faith in yourself than I do this committee,
right up front. I have said this before because I have watched this

committee work, and they have never passed any legislation in 20
years that produced any new wealth. They have locked up our
lands, took away access to those lands, discouraged investment,
made this, in fact, the committee of parks, no natural resource use,

and like I say, I have a little more faith in you. If we come back,
you know, 2 years or 4 years from now and find out we have a to-

tally crippled mining industry, I hope we have the ability and the
courage to review this issue because I don't think you are going to

see an increase in jobs—reclamation jobs yes, but they are tem-
porary, they are not permanent, and they are not jobs that create
new wealth.
Thank you, Mr. Chairman.
Secretary Babbitt. Mr. Congressman, if I may, very briefly, I

again emphasize that there is, I think, an important ground for ar-

guing, not about whether there should be a royalty but about the
marginal trade-offs that different levels of royalty entail. Second, I
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again say to you, I understand and believe that the provisions in

Title II that relate to reclamation and to land use process are wor-

thy of a thoroughgoing discussion about their actual, on-the-ground

effects in Clark County, Nevada, or Pima County, Arizona. What
I will be back to do is to try to avoid the philosophical debate in

favor of sort of duking it out line by line about what it will do to

an open-pit copper operation in Arizona or a heat bleaching oper-

ation for gold on the Carlin Trend, and how it is this bill will inter-

act with that issue, with enough guidance so that we don't simply

leave to the Secretary of the Interior a vast general mandate to do

good. Now I know that under my stewardship that would be a good

way to do it, but mavbe not in the future.

Mr. Young. One last thing on the bill itself. You know, we had
hearings in Fairbanks, and I went back to the bill and I didn't see

any of the hearings' testimony reflect what this committee was sup-

Eosed to be listening to. The biggest concern we have out there

—

ecause most of our miners, believe it or not, are smaller miners

—

we have, of course, the Greens Creek Mine, which is a large mine,

and the Red Dog Mine, which is a large mine. You know, we have

some large mines, but most of them are small miners, and their

biggest interest is the finders' rights: If I go out and find a find,

do I have a right to it if it is on public land? What are your feelings

on that?
Secretary Babbitt. Well, it is kind of a tough question. It is hard

to define a finder's right until you have staked a claim.

Mr. Young. Well, I'm saying I have staked the claim under the

present law. If I find the claim and prove the claim up, I have a

right to that claim.

Secretary Babbitt. Right.

Mr. Young. Under the original proposal that came out of Mr. Ra-

hall's committee—and whether it is still in there I don't know

—

was, in fact, I would have to come back to you, and you would have

to put it to the highest bidder, and whoever bid the highest would
get it, and that was their biggest concern because it eliminates the

little miner. There is no way he can do it; he can't bid against Ohio

or Anaconda or any of these other people; he can't do it if it is on

public land. Is there a way to protect that small miner?
Secretary Babbitt. Here I would defer to the author of the bill.

I read the Rahall bill as continuing in concept the present location

concept, and I read it as saying that the finder would have the

right to benefit from his superior sense of geology and to sell it for

a windfall. Whoever is in the process would be subject to the dili-

gence, financial mining plan reclamation provisions.

But I read it as saying that: if you discover a two-foot vein of

gold in a quartz outcrop, stake a claim, get into the process, you
can turn around and sell it for $20 million to Mr. Rahall.

Mr. Young. What you are saying is, as this bill progresses, if you
see that deter from that concept, that you would not support the

legislation, that you would encourage us to keep the finders' rights.

Secretary Babbitt. Yes, I think it is a fair concept.

Mr. Young. Okay. Thank you.

Mr. Lehman. Mr. Rahall.

Mr. Rahall. I would say to the gentleman from Alaska that

under the legislation I have introduced we have no discovery re-
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quirements. You stake it, you comply with your diligence require-

ments, you mine it. That is the only requirement. There are no dis-

covery requirements in the pending legislation.

Let me say further to the gentleman, when we brought this bill

before the committee in the last session, he was quoting from the

Communist Manifesto, and he insinuated or alleged on occasion

that I was taking this bill in directions directly from the Com-
munist Manifesto. So what we have decided to do is take the com-
pilation of mining laws and the changes we made last year, and we
put it in a Communist Manifesto red-bound volume just for the

gentleman from Alaska.
Mr. Young. You picked the right color. I'm glad to see that. Now

we are exposing it to reality. [Laughter.]

Mr. Rahall. Let me say in addition to the gentleman from Alas-

ka in regard to the question he asked about jobs, we heard the

same questions raised and the same charges by industry leveled

prior to the enactment of the Surface Mining Control and Reclama-
tion Act of 1977, that it would cause a loss of coal being mined and
a loss of jobs in the mining field. The year prior to enactment of

SMCRA, we were mining about 500 or 600 million tons of coal a

year. Last year's figures were up to 1.1 billion tons of coal mined
some—^what—15 years after enactment of the Surface Mining Law.
So I think those concerns, once we have gotten into the true facts

of the legislation, are pretty much negated, once the facts are re-

vealed.
Let me say also to the gentlelady from Nevada in regard to the

notion that I first advanced that a right to a patent vests once the

first half of the final certificate is issued provided that the ensuing

mineral examination supports a discovery of valuable minerals, I

was attacked at that time when I was advancing that notion by
your side as saying, "takings, takings, takings," et cetera, et cetera;

that chant rose continually.

So today I'm glad to see that you are now agreeing with me and
that we have discarded the notion that the mere act of applying for

a patent brings about a property right. I appreciate that.

I'm not going to spend much time asking questions because I per-

fectly agree with just about everything the Secretary has said in

his statement. I think once one agrees and there is that type of

agreement reached, you should not be questioning.

But, Mr. Secretary, very quickly, just one suggestion in regard to

a question that was asked by our chairman, Mr. Lehman, just a

minute ago. That was in regard to the fact that the administration

proposal does call for both a 12.5 percent rovalty and making the

1100 holding fee permanent that was imposea on a temporary basis

in last year's—fiscal year 1993—appropriation bill. The administra-

tion is now proposing to make that holding fee permanent. I would
suggest that you consider modifying this proposal from a per-claim

basis to an acreage basis, and I do this for the following reasons.

As you know, mining claims are not consistent in their acreage.

The vast majority of them do average about 20 acres per claim.

Under my bill, existing claims would be maintained at their cur-

rent acreage; new claims, however, would average about 40 acres

per claim. This is because we require that they be staked on a

quarter-quarter section basis where a public land survey exists. So,
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as such, if this holds and if we adopt the $100-per-claim holding

fee proposal, there would not be payment equity between existing

claims and new claims. That is the reason for this suggestion, to

try to achieve that payment equity.

To address this situation, I think it would be preferable to follow

the rental fee that was set up in my bill. I not only think that we
could more equitably meet whatever budget target the administra-

tion is seeking, but it maintains the type of arrangement we have
for other minerals, such as in the oil, coal, and gas regimes on pub-

lic lands.
I make that in the form of a suggestion, and if you have any

comment I would welcome it, or if you would rather study it

Secretary Babbitt. Mr. Rahall, I think there is a great deal of

logic in the proposal laid out in your bill. I, frankly, hadn't really

focused on that until I was doing my homework, reading through
the elegant prose of your bill last night page by page, and I must
say, it is a very neat proposal to have it on a per-acre basis. To
have it escalate with time, which is, I think, a nice trade-off in say-

ing to people, "You are not going to be burdened on the front end
of the system."
But there is a pattern of abuse—I am personally familiar with

it—from people not in the mining business in the West who go out

and stake claims just as you are getting ready to build a highway
or convey land for some other purpose, and it is a form of legalized

extortion. You see it all over the West. This sort of escalating thing,

it seems to me, is a nice way of separating the sheep from the

goats.

I also like the notion that you can credit some development costs

against some of those fees. So I will offer this up to Mr. Panetta
for his analysis with my recommendation that you have got some
interesting approaches.
Mr. Rahall. I appreciate it.

Finally, I would ask if there is any time frame for your fme-tun-

ing or recommendations that you mentioned in your testimony that

you would be submitting to us, and by way of guidance, I would
just remind you that May 10 is the 121st anniversarv of the law,

and if we could possibly get a bill before or by that date it would
be nice.

Secretary BABBITT. Mr. Rahall, we have a great deal to do over

there. I will respond to your needs. You tell me that May 10 is

when you want it; you will get it before then.

Mr. Rahall. Thank you.
Thank you, Mr. Chairman.
Mr. Lehman. Thank you very much.
We have a vote.

Mr. DeFazio. Very quickly, Mr. Chairman.
Mr. Lehman. We will let Mr. DeFazio go ahead, and we will see

where we are then, and if we have to go vote we will come right

back to make sure the Secretary can get out of here by noon.

Mr. DeFazio.
Mr. DeFazio. Mr. Secretary, in looking at royalties, we developed

in Mr. Rahall's version of the bill a division of the revenues, and
we established a reclamation fund, a State share to reimburse
States for the additional costs incurred with large-scale mining de-
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velopments in locales, and obviously a share directly to the Federal
Treasury. Would you support a similar division of funds? Have you
looked at the division of royalties in that level of detail yet, or does
the President's budget require that you assume all funds be made
available to the general fund of the Treasury that accrue from roy-

alties?

Secretary Babbitt. Mr. Congressman, the President's proposal
does have the 25 percent revenue share for the States which is

identical to yours. It gets a little fuzzier after that in terms of what
our expectations are on reclamation, and I think that is something
we would be very willing to defer to your judgment or offer some
suggestions.

I guess what comes to mind is, I am not clear about the underly-
ing analysis of reclamation needs to be serviced out of that set-

aside, and I'll try and see if I can find some data on that.

Mr. DeFazio. I appreciate that, Mr. Secretary, and look forward
to your further analysis, and particularly appreciate that you have
protected the State's share. That is very vital to counties and
States in the West, as you know, when a majority of our lands are
owned by the Federal Government.

Second, on the issue of some sliding scale or other royalty devel-

opment in terms of looking at the smaller claims and smaller min-
ing operations, I would encourage the Secretary. I attempted to

offer ideas in that vein as we were developing the bill in the last

Congress but wasn't entirely successful but would look forward to

working with your staff on development of that. I would go further
to say that in terms of the general burden that would be imposed
by this legislation, if we were to look at, for instance, PURPA as
a model, in PURPA there is a break point at which you have sort

of a short-form application for projects of less than a certain num-
ber of megawatts and a much more elaborate long-form application
process for projects over a certain number of megawatts. They are
both subject to the same burdens in terms of meeting fisheries and
other environmental standards and other concerns.
But there is just a much higher burden placed on those larger

projects because it is assumed that with the larger projects—and,
you know, I think we could make the same assumption with min-
ing—the big firms have the lawyers and the accountants and all

the professionals on staff to handle that higher burden. With the
smaller mining operations we require compliance, but less burden-
some documentation. And I would hope, again, that the Secretary
might look along those lines for the smaller operations.

Secretary Babbitt. Mr. DeFazio, I obviously am very receptive to

that idea, and the President has indicated his interest in making
that distinction in the western resource issues.

I don't have, again, good data on who mines what in the West.
My own experience is that mining on public lands is, for the most
part, now a corporate operation because it simply is no longer eco-

nomically possible for the small guy to really produce minerals.
The role of the small guy in the West is the kind of thing referred

to by Congressman Young. That is a function which is deeply in-

grained in the mythology of the West, in the culture of the rural

landscape, in the literature, and in people's expectations. I guess
I would like to come out the other side of this, able to say to any-
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body who wants to find a pick and buy a mule that there's room
for you in the mining industry in the West.
Mr. DeFazio. Thank you, Mr. Secretary. I share that view and

would hope that we can lay aside the mjrthology that Congressman
Young is attempting to create, because I'm very familiar with Mr.
Rahall's bill and I'm not familiar with any provisions that would
have had that impact on attempts by small miners to have claims.

Mr. Lehman. Thank you.

Mr. LaRocco.
Mr. LaRocco. Thank you, Mr. Chairman.
I will be very quick. I think it is important that the Secretary

be able to move on to other things, and we have to move on to a

vote.

Mr. Secretary, you don't even have to answer this now, but I was
concerned about any information you might have on what the cost

would be for the Department to perform the suitability review out-

lined in title II of the bill. And also there has been some discussion

of including much of H.R. 322, including nonfiscal reforms—that is

my concern—in the budget reconciliation package. I would like to

know if the administration supports broad inclusion of nonfiscal re-

forms under the President's budget package.
You had mentioned earlier that you didn't have good data. I

know there are revenue projections in the Vision document, and I

guess they had to come from somewhere, and perhaps you are

going to have to reconcile those with 0MB. Without going into

great detail here, at some point either in writing or now, I would
like to know whether the Department makes any distinction be-

tween companies, mining companies, domiciled in America or

American corporations and foreign corporations as we move down
this road to royalties.

Those are a couple of my concerns, and I think I will be able to

make the vote, but I am concerned about also making sure you
make your next appointment.

Secretary Babbitt. Congressman, I appreciate that. I will follow

up on those.

Let me say just briefly my cut on this suitability issue, because

I think it is going to be an important debate. There are a couple

of unique things about mining on public land. The first one, from
the industry perspective, is, you can't just go out and locate a min-
ing industry; you go where the minerals are, and the minerals

don't move about for the convenience of the miner.

But the fact remains that in the traditional legal framework that

we have operated, dominated by the concept of multiple use, is that

mining really has an absolute preference on the general public

lands. It is the first claim; it is not a multiple-use decision at all.

You have got priority; they are there; you are on it. The question

becomes, is there a way of moderating that kind of wide open proc-

ess without lapsing into some kind of endless land use process

planning kind of thing with which we have not had very positive

experiences in many areas. I don't know the answer to that. I just

raise it as something I think we need to really have a good debate

about.
I will follow up on your other questions.

[Editor's note.—See appendix for post-hearing responses.]
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Mr. Lehman. Thank you very much.
And thank you very much, Mr. Secretary. We appreciate all your

time this morning, and I certainly look forward to working closely

with you in the oays and weeks ahead as we move this legislation

forward.
Secretary Babbitt. Mr. Chairman, thank you very much.
Mr. Lehman. Thank you.
[Recess.]

Mr. Lehman. The hearing will reconvene. I would like to call our
first panel to the front table: Mr. Hocker, Ms. Hohmann, Ms.
Hieber, and Mr. Parks.
Without objection, we will put each of your statements in the

record and ask you to summarize them for us, and we will take the

witnesses in the order that we have them listed. We will start with
Mr. Phil Hocker, the president of the Mineral Policy Center.

Mr. Hocker.
Mr. Hocker. Mr. Chairman, we would pleased to proceed in

whatever order you prefer, but if it is agreeable, we would like to

go in the order of Ms. Hohmann, Mr. Parks, Ms. Hieber, and my-
self.

Mr. Lehman. I have no objection to that and, hearing none, we
will proceed in that order.

Mr. Hocker. Thank you very much.
Mr. Lehman. Ms. Hohmann.

PANEL CONSISTING OF KATHRYN HOHMANN, WASHINGTON
DIRECTOR, PUBLIC LANDS PROGRAM, SIERRA CLUB; RICH-
ARD PARKS, NORTHERN PLAINS RESOURCE COUNCIL, BIL-

LINGS, MONTANA; JANET E. HIEBER, CONSULTANT ON ENVI-
RONMENTALLY ABUSIVE FEDERAL SUBSIDIES, NATIONAL
TAXPAYERS UNION; AND PHILIP M. HOCKER, PRESIDENT,
MINERAL POLICY CENTER, ALSO ON BEHALF OF ALASKA
CENTER FOR THE ENVIRONMENT, AMERICAN FISHERIES SO-
CIETY, GREATER YELLOWSTONE COALITION, IDAHO CON-
SERVATION LEAGUE, IZAAK WALTON LEAGUE OF AMERICA,
OREGON NATURAL RESOURCES COUNCIL, NATIONAL PARKS
AND CONSERVATION ASSOCIATION, AND WASHINGTON WIL-
DERNESS COALITION

STATEMENT OF KATHRYN HOHMANN
Ms. Hohmann. Mr. Chairman and members of the committee,

my name is Kathryn Hohmann. I'm the Washington director of the

Sierra Club's Public Lands Program here in Washington. Thank
you very much for allowing me to testify today before you and
other members of the subcommittee on Congressman Rahall's bill,

H.R. 322.
Complete replacement of the 1872 Mining Law has long been a

goal of the Sierra Club. In fact, I believe our members may have
been working on it in 1892 when the organization was established.

Rapid disposal of the Federal domain was the national goal at that

time. Minerals, timber, water, and range, and other resources were
being given away at a rapid clip, and this suited the national goals.

But that bonanza is now over. Today, these laws designed to dis-

perse the vast domain have been ushered into legislative history.



145

The single, glaring exception to that trend is the retention of the

1872 Mining Law. Over tne last 120 years, more substances have
been taken out of the purview of the 1872 Mining Law in more lo-

cations, but the result is a crazy quilt patchwork of litigation and
legislation that only a student of public lands history could fathom.

Consider the incongruities. Federal hard-rock minerals under ac-

quired lands in eastern States are leased, but Federal hard-rock

minerals in public lands in the West are still subject to claims

string and cdso patenting. A private party can pay the Govem-
ment to extract sand from public lands, but gold and silver still go

without a royalty to the Federal Treasury.
Elaborate plans are now used to consider putting a mineral like

phosphate up for leasing, yet looking at the compatibility of devel-

opment with other multiple uses is not done with hard-rock min-

ing. Today, hard-rock mining is always considered the highest and
the best use of the Federal domain. In the eyes of the Sierra Club
member, it is this provision that is perhaps the most loathsome as-

pect of the 1872 Mining Law.
Our members, seeking conservation of public lands, come face to

face again and again with a law that simply declares that all valu-

able minerals belonging to the United States are hereby declared

to be free and open to exploration and purchase. This is a law with
an on/on switeh when it comes to mineral development.
On a variety of other issues our activists work on, including tim-

ber cut levels and range management, wildlife management, even
the management of ofif-road vehicles on public lands, our members
are closely involved with the land use planning process. Not so

with mining.
So a key element of the bill we are considering today is Section

204. It will begin to bring mining into the existing land-use plan-

ning process. We think this is a significant step forward. It will es-

tablish for the first time a system in which mining no longer takes

precedence over other uses of the Federal domain but is, instead,

considered alongside them as part of the multiple-use concept.

After 120 years of mandating "yes," the Secretary would have the

discretion to say "yes" but with these safeguards, with these cave-

ats, or even "no in some cases. Several members of the subcommit-
tee have represented these as the "just say no" provisions; but they

could indeed be called, just as fairly, the "could say yes" or "could

say yes with these safeguards".
This is significant. We believe Section 204(c)3 can be strength-

ened, however, and it could assure that land-use plans be amended
when an area is deemed unsuitable. We think this would get at

some of the cumulative impacts that would start to happen on cer-

tain land areas if these plans are not repeatedly amended. This

will more firmly link the comprehensive regime this bill will put
forward with the existing land-use planning process.

We also have to say today that we are making a considerable

concession in moving that from a position where the Sierra Club
has traditionally been behind a leasing system. It is a considerable

concession in what our position has been in the past.

During the 95th Congress, this subcommittee considered a bill

put forward by Congressman Phil Burton, H.R. 9292. That bill was
for a mineral lease system. Mineral leasing systems are used wide-
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ly on State as well as Federal lands. They vary widely. Some are
good, some are bad. We think it would be misguided to stand be>

hind a leasing system only.

We feel real creativity was adopted when this legislation was
written last Congress. We have reviewed many leasing systems and
came to the conclusion that meaningful reform can indeed take
place and leave the concept of self-initiation.

You should know this bill includes a claim-staking system. This
would protect claimants from claim iumping and mean when they
take a claim on Federal lands, they have done the prospecting and
would be able to protect that land from other miners. So we believe

this is a meaningful reform within the current claim location sys-

tem. That is significant.

H.R. 322 also establishes Federal reclamation standards, some-
thing the States are crying out for. There is a recent example with
the Summitville mine in Colorado where, if sound reclamation as
well as operating standards had been in place, perhaps we would
not have had this disaster.

This leads me to the other key section of this bill, water protec-

tion. The framers or the drafters of this legislation deserve special

thanks for water protection. Had the authors of the 1872 Mining
Law taken such care with our precious resource of water, perhaps
an estimated 12,000 miles of western rivers would not be perma-
nently impaired.
We would like to especially thank Congressman Rahall for his

work on water protection. He has seen what the legacy of water im-
pairment has done in his own district.

H.R. 322 would establish a royalty on mineral production, a sen-

sible, long-overdue, badly needed reform. However, the Sierra Club
believes the levels should be raised to 12.5 percent as the Clinton
budget package recommends. This seems sensible in light of the
fact oil and gas leasing on Federal domains is under a similar re-

gime.
The concept of due diligence, like the patent provision, we believe

should be ushered into the past. This retains a vestige of the due
diligence requirement requiring miners to take or deduct part of

the diligence payment from the rental. We believe there are other
ways perhaps to deal with the idea of smaller miners, but we think
they need to proceed with real caution when we make concessions
to small miners.

I would remind you of the abuse and collusion that has resulted

from other laws that sensibly, and I think with good meaning,
sought to address the small operator considerations. Some of those
provisions are already backfiring. Water law is one example in

which large companies become many, many small companies on
paper in order to avoid provisions in the law that sought to protect

small farmers and small operators on Federal lands.

Finally, one other suggestion I might make for H.R, 322 involves

the Abandoned Mine Reclamation Fund. As the law is written now.
State eligibility is not contingent upon the States having a program
to deal with mining on non-Federal lands. We believe the way the

bill is written now, we would be throwing good money after bad to

States that currently do not have their own statute to govern min-
ing on non-Federal lands. So I would make that one other change.
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Overall, the Sierra Club is fairly strong and really makes a good
endorsement for H.R. 322. We urge its swift adoption through Con-
gress and ask that we stop the leakage of the Federal domain into

private hands and curtail the further abuse under the 1872 Mining
Law.
Thank you very much.
Mr. Lehman. Thank you very much.

STATEMENT OF RICHARD PARKS
Mr. Parks. Mr. Chairman, for the record, my name is Richard

Parks. I own a sporting goods store in Gardiner, Montana. I appear
as chairman of the Northern Plains Resource Council, a grass-roots

organization of farmers, ranchers, small business people, and other
citizens concerned with protecting clean water and clean air.

We have a direct self-interest in the issue before us today. Many
of our members live in hard-rock mining communities and are liv-

ing and will have to live in the future with the consequences of

hard-rock mining.
The examples I cite to support our belief that this is a good bill

come from Montana, but you could draw similar examples from vir-

tually any other State that has had substantial mining.
As an organization, we have been on record for 15 years support-

ing reform, and we have got a number of key issues we are very
pleased to see are, in fact, encompassed within this bill. We need
some national reclamation standards and strong water protection

provisions. We need the replacement of the patenting system with
a leasing system. We need some sort of development provisions

that discourage speculation. We need a fair royalty, in particular,

to help fund an abandoned mine lands program. We need strong

public review and citizen enforcement provisions; and we need the
unsuitability criteria that makes it possible to say no when cir-

cumstances warrant.
Some examples: The Golden Sunlight mine near Whitehall, Mon-

tana, was opened in 1982. By 1983, a construction error had re-

sulted in a spill of approximately 9 million gallons of water from
the tailings which contaminated nearby domestic wells.

This spill is not an example of ancient history. This is an alleg-

edly modem mining operation. Yet this operation applied for a per-

mit to expand. The agency reviewed it and granted that permit de-

spite advice from Dr. Eugene Farmer in a letter of June 28, 1990,
saying the reclamation plan was likely to fail. The permit was
granted.
There is a large bond proposed that is supposed to cover perpet-

ual treatment of acid mine discharge from the open pit, but it does

not address the acid-producing rock in the waste rock piles. This
acid discharge problem's magnitude, I think, can be assessed.

P.S. Kujawa, for the Mine Waste Power Project in Butte, did sort

of an initial back-of-the-envelope kind of projection stating that

waste rock may contain 3 percent pyrite. That pyrite may generate

1.63 pounds of sulfuric acid i>er pound of pyrite. In Montana, we
are generating right now about 200 million tons of waste rock an-

nually. We are looking, therefore, at the potential production of 9.8

million tons of sulfiiric acid. We believe the Golden Sunlight mine
is a Superfund site in the making.
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Strong water protection provisions are required for these reasons

and for a number of others, some of which are cited in my written

testimony. I would like to add one that is not in my written testi-

mony.
We have known for a number of years that the Zortman and

Landusky gold mine in north-central Montana was contaminated

with ground water but couldn't fmd anyone willing to test it or to

admit to it. They finally ran tests. Lo and behold, as we expected,

the streams around the area are, in fact, contaminated with acid

discharge and heavy metals.

These kinds of results should become much less common if we
can enact a responsible Mining Law reform. This bill seems likely

to go there.

The Abandoned Mine Lands Program is particularly important to

us, and just to put some kind of framework on it, the Butte Toxic

Cleanup District has a responsible party identified. The price tag

looks like it may be $1 billion. That is going to be a lot of money
paid out just for one district. It is widely considered to be the na-

tion's most complex and largest toxic cleanup site.

But, around the West generally, there are thousands of aban-

doned mine sites for which there are no responsible parties identifi-

able, at least 4,000 of those in Montana; and initial assessment is

that the cleanup on those could run about $20 billion.

One of the interesting facts the Bureau of Labor statistics put

out for us is that 25 jobs will be created for every million dollars

spent. Consequently, over the time involved, that $20 billion could

generate 500,000 jobs. We think this is a substantial repudiation

of the claim that this is going to put people out of work.

A further observation on that relative to reclamation of the coal

fields: Again, it was claimed these are non-jobs. But, somehow or

other, the folks that we know in agriculture in Montana that have

managed to substantially augment their income growing seed to

provide native grasses and other items that are required in order

to do the reclamation don't really see those as non-jobs. They get

paid pretty well. The guy who drives the truck that puts the moun-
tain back together gets paid the same as the guy who took it apart

in the first place.

So we are inclined to think that these really are real jobs.

I would like to second the concern we heard earlier about the

need to tie the AML program to a State program of permitting and
regulation for State-owned and private lands that are com-

parable—at least equal—to the program for Federal lands envi-

sioned by the law. That is a substantial hook that will be required

to prevent us from having our regulatory programs just bid down
to the lowest common denominator which happens on a fairly regu-

lar basis.

Strong public enforcement provisions are also something that we
are very pleased to see in the bill. The Golden Sunlight mine I just

referred to was done by an Environmental Assessment rather than

an Environmental Impact Statement, in spite of the fact that it

multiplied the size of the pit by 6 times and created a whole new
tailings impoundment with the observation that the reclamation

plan was going to fail.
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That plan was appealed to the Interior Board of Land Appeals
which sat on it for 3 years or thereabouts with the imminent pros-

pect damage was going to occur. Suits were brought in State court,

and the industry response has been to introduce legislation at the
State level that would restrict our access to the process at the

State level and make it financially impossible for citizens to at-

tempt to enter the legal process to enforce our constitutional laws.

And Golden Sunlight mine, it might be of interest to you to

know, is an unit of Placer Dome, a Canadian mining company.
The unsuitability criteria are also important to us.

Not too far from my home in Cooke City, Montana, there is a
proposed project that sits on top of 3 watersheds. The Stillwater

River runs into the Absaroke-Beartooth Wilderness, the Clark's

Fork of the Yellowstone which is a designated unit of the Wild and
Scenic River System. Soda Butte Creek runs into Yellowstone Na-
tional Park.
The area has been historically devastated by mining. Clearly,

here is a case where discretion should be employed. We need to be
able to ask and answer the question as to whether or not mining
under any given set of circumstances can be conducted safely in

this area. There is no way to answer that question except to go
ahead and mine.
H.R. 322, fortunately, will correct that.

Industry spokesmen will tell you and have told you that to im-
pose these requirements will put miners out of work. They will tell

you the jobs justify the cost to the environment. They even tell you
they will mine somewhere in the Third World where the countries

lack a regulatory system that can balance environmental protection

and worker safety with responsible mineral development.
I have one observation to make about that: That is moral bank-

ruptcy.
The General Mining Law of 1872 contributed to the development

of the West and the rise of this country as a world power. It is now
contributing to our decline through unsustainable environmental
degradation. The Mineral Exploration and Development Act of

1993 will contribute to the development of the technologies and the
protection of the resources which will help put us back in the lead.

I want to thank you.
Mr. Lehman. Thank you.
[Prepared statement of Mr. Parks follows:]
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Northern Plains Resource Council

Mr. Chairman, members of the committee, for the record, my name is Richard Parks. I own

and operate a sporting goods store and fly fishing outfitting service in Gardiner, MT, the

north entrance to Yellowstone National Park. I appear today in my capacity as Chairman

of the Northern Plains Resource Council, a grass roots organization of ranchers, farmers,

small business folks such as myself and other citizens of Montana who are concerned with

maintaining our clean water, clean air, responsible land stewardship, community

self-determination and sustainable economies. NPRC has a direct self-interest in mining

law reform because a significant portion of our membership lives in hard rock mining

communities and have had to or potentially will have to live with the impacts. I appreciate

the opportunity to support the passage of HR 322.

Throughout my testimony I will employ examples of mining in Montana to illustrate the

need for mining law reform. Similar examples can be provided from most other states that

have experienced substantial mining activity.

As an organization, we have been on record favoring an update of our general mining law

for 15 years. The key issues we identified then remain the basis for the necessary overhaul.

We are pleased to find that HR 322 addresses those issues in a generally satisfactory way.

We believe that any update must contain the following crucial elements:

1. National uniform reclamation standard;

2. Strong water protection provisions;

3. Replacement of the patenting system with a leasing system;

4. Diligent development provisions to discourage speculation;

5. A fair royalty to help fund an abandoned mine lands program;

6. Strong public review and citizen enforcement provisions; and

7. Unsuitability criteria.

National Uniform Reclamation Standards

The Golden Sunlight Mine near Whitehall, Montana has been open since 1982. By 1983, a

construction error had resulted in a spill of cyanide contaminated tailings water in excess

of 9 million gallons. This spill infiltrated nearby domestic water wells. This spill is not an

example of "ancient history" but rather a modern mine operation. Now, this same mine is

proposing a major expansion which includes a reclamation plan that is unlikely to succeed.

Dr, Eugene Farmer, a west-wide reclamation specialist for the U.S. Forest Service, in a

letter, dated June 28, 1990, to the chief of the Montana Hard Rock Bureau provides

compelling evidence that Golden Sunlight's proposed reclamation plan would fail. Despite

that advice, the BLM and Montana's Department of State Lands, the permitting agencies,

granted the expansion permit. The bond proposed is expected to guarantee perpetual

treatment of acid mine discharge from the open pit, but it does not even address the acid

producing waste rock piles.

The general magnitude of the acid mine discharge problem is described in a white paper

prepared by P.S. Kujawa for the Mine Waste Pilot Project in Butte, Montana earlier this

year. It is not unusual for waste rock to contain 3 percent pyrite and each pound of pyrile

may generate 1.63 pounds of sulfuric acid. The currently operating mines in Montana alone

produce over 200-million tons of waste rock annually that may, therefore, contain in excess

of 6-million tons of pyrite capable of producing over 9.8-million tons of sulfuric acid. I

believe the Golden Sunlight Mine is a superfund site in the making.

419 Stapleton Building Billings, MT 59101 (406) 248-1154
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Strong Water Protection Provisions

Noranda, a Canadian company, is proposing a project that further illustrates the need for

HR 322. Their Montanore Project, a prospective silver and copper mine, near Libby, MT, is

still in the permitting process. An "exploration" adit was drilled into the mountain and

since it was "exploration", the agencies treated most of the details as confidential.

Information leaked from the agencies enabled the Montana Environmental Information

Center and other groups to bring a successful suit to open the state's records in late 1991.

Those records revealed that for the entire 18 months of operation in that tunnel Noranda

had been in violation of its water quality permit. The facts had been reported but nothing

done about them until the public disclosure forced the Department of State Lands to act.

The strong water protection language in this bill is needed to reduce the likelihood of this

kind of situation occurring.

A further example of the same need is found in the application of the Stillwater Mining

Company, a platinum/palladium operation, to expand its Stillwater Mine, near Nye, MT,

and to open a new mine on the East Boulder River, south of Big Timber, MT. In both cases,

the company proposes to discharge nitrates and other contaminates into the rivers.

Extensive research indicates that the technology exists and the company has the financial

resources to reduce or eliminate this type of pollution by installing water treatment

facilities. However, without the water protection provisions this bill offers, the company is

free to take the cheapest route. By the way, the Boulder River is one of the streams used in

the filming of "A River Runs Through It". The story the film is based on is about the

Blackfoot River which is now seriously contaminated from hard rock mining.

Replacement of the Patenting System With a Leasing System

One of the most glaring and notorious abuses of the 1872 Mining Law has been the "patent"

system by which miners have acquired deed and title to minerals and the lands beneath

which they lie. In the 121 years since 1872, the U.S. has granted 65,000 patents to 3.2-

million acres of public land, an area approximately the size of Connecticut. Fair monetary

return to the public should be guaranteed for the extraction of publicly-owned mineral

resources. Patenting of public lands for mineral speculation should be eliminated. A
lease-type system needs to be developed, in which the federal government retains control

over public mineral resources, rather than allowing private interests to take title to minerals

and surface areas without compensation to the public.

Diligent Development Provisions to Discourage Speculation

One of the reasons that flagrant speculation can take place under the patenting system is

that there is no meaningful requirement for diligent development of the mineral resources.

Under 1872 law, all one must do to maintain a claim is file and affidavit with the BLM that

$100 worth of work had been performed each year. This would have represented a

significant amount of activity in the 19th century, but today amounts to little more than

paying someone to remove litter from the site or do some fence repair.

Any reform of the General Mining Law of 1872 should require diligent development

provisions similar to those in the Federal Coal Leasing Amendments Act which require

minimum production levels within ten years.

A Fair Royalty to Help Fund an Abandoned Mine l^nds Program
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The abandoned mined lands (AML) program proposed by HR 322 is excellent and is a

substantial refutation of the theory that this will put people out of work. The equipment
operator who puts the mountain back gets paid the same as the guy who took it apart in the

first place. Resources, particularly water, that are critical to the maintenance of

sustainable economies are protected by this work. The clean up of the Clark Fork complex,

the largest and most complex superfund site in the U.S. is currently estimated to cost into

the billions of dollars. The West generally is estimated to have $20 billion in work to do on

thousands of abandoned mine sites, over 4000 of them in Montana alone. The technologies

developed for doing this work will be marketable on a world-wide basis. Using an

interpretation of data from the Bureau of Labor Statistics, Office of Employment

Projections, 25 jobs will be created for every 1 million dollars spent. Consequently, the

royalty requirement of this bill should be viewed as a jobs creation provision.

So where is the pit in this peach?

The AML program can and should be strengthened. First, we recommend that the royalty

should be raised to 12.5%. According to the Office of Management and Budget document "A

Vision of Change for America", dated 2/17/93, a 12.5% royalty would generate $471,000,000

just in the period of 1994-97. This cannot help but look good in this frenzy of budget

deficit reduction efforts. Second, I think states will want to get in on the AML program so

there should be a hook in it - it should only be available to those states which demonstrate

that they have a regulatory program for private and state lands that is as good as or better

than that proposed here for federal lands.

Strong Public Review and Citizen Enforcement Provisions

Golden Sunlight Mine is an example of why we need the public participation and citizen

enforcement sections of HR 322. The expansion plan was reviewed by an Environmental

Assessment (EA) rather than an Environmental Impact Statement (EIS) even though it

involved a whole new tailings pond and a six-fold increase in the size of the open pit.

The EA process minimized public input. The decision to grant the expansion permit has

been appealed to the Interior Board of Land Appeals (IBLA) which has not acted on the

appeal for nearly 3 years. Because of the IBLA's failure to act within a reasonable amount
of time, citizen's groups were forced to challenge this dangerously inadequate expansion

proposal in state court. It seems probable that the court case will be decided in the citizens'

favor. As a consequence, the industry has sponsored state legislation to further restrict

public access to the process and make it financially impossible for citizens to bring suit to

enforce our constitution and laws. It is important for you to know that the Golden Sunlight

Mine is a unit of Placer Dome, a Canadian mining company.

Unsuitability Criteria

Another Noranda project. The New World Project, near Cooke City Montana, is an example
of why permitting agencies need uniform statutory guidance. In this case, the project sits at

the top of three watersheds; the Stillwater River which then flows into the Absaroka-
Beartooth Wilderness; the Clark's Fork of the Yellowstone which is a designated unit of the

Wild and Scenic River System; and. Soda Butte Creek which flows into Yellowstone

National Park. This area is a most fragile, high-altitude ecosystem. The area has been

subjected to sporadic mining for more than a century. The land exhibits many scars from
that mining and many old portals are discharging acid drainage. A new mine raises the

specter of ecological devastation which would be either impossible or extremely difficult

and borrendously expensive to reclaim. It is a perfect example of an area which should
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never be mined. Criteria that require the land management agencies to evaluate a site for

suitability - and grants authority to deny a permit when conditions of the site or the

proposed methodology justify doing so are necessary and a welcome part of HR 322.

Industry spokesmen will tell you that to impose these requirements will put miners out of

work. They will tell you that jobs justify the cost to the environment. They will even tell

you that they will mine somewhere in the third world where the countries lack a regulatory

system that can balance environmental protection and worker safety with responsible

mineral development.

The General Mining Law of 1872 contributed to the development of the west and the rise of

this country as a world power. It is now contributing to our decline through unsustainable

environmental degradation. The "Mineral Exploration and Development Act of 1993" will

contribute to the development of the technologies and the protection of the resources which

will help put us back in the lead.

I stand ready to respond to any questions you may have - thank you.
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Mr. Lehman. Ms. Hieber.

STATEMENT OF JANET E. HIEBER
Ms. Hieber. On behalf of the National Taxpayers Union's

200,000 members, I appreciate the opportunity to appear before

you to present our views regarding the 1872 Mining Law £ind H.R.

322, the Mineral Exploration and Development of 1993.

The desperately outdated 1872 Mining Law has become counter-

productive to the interests of the American public who indeed own
the mineral-rich lands that are governed by a law that was enacted
more than a century ago. We view H.R. 322 as a major step toward
bringing our nation's hard-rock mineral policies of the nineteenth
century into this twentieth century even as we enter the gateway
to the twenty-first century.
Once upon a time, droves of Americans headed West after hear-

ing stories about motherlodes of gold in them thar hills. Yet, in

1993, the richest motherlode is located on this hill, this Capitol

Hill, where lawmakers have been hamstrung by a hsmdful of their

own colleagues, as well as by past presidents, from stopping the le-

gally mandated plunder of our Federal Treasury by mining compa-
nies, both domestic and foreign.

This is a story about plunder, about rape of the land, about fiscal

abuse and about financial gore inflicted upon the taxpayer. Most
important, in order to have a voice in changing this situation, it is

a story the American voter must hear.

Armed with a Federal surplus of $96 million, in 1872 the Con-
gress passed a Mining Law in order to spur rapid development of

the American frontier. The law created a Westward Ho program
that allowed miners to buy—or "patent"—public lands at $2.50 to

$5 an acre. Since then, although saddled with a Federal deficit now
estimated at $327.3 billion, the Congress has turned this western
program into a welfare program by allowing land-patent fees to re-

main frozen at the fire-sale price set in 1872.
According to the Congressional Research Service, in 1872 a dollar

was worth almost $12 in 1993 dollars. Thus, in today's dollars, the

1872 price is equal to almost $30 to $60 an acre. This price, how-
ever, merely adjusts for the difference between the Consumer Price

Index of today and the CPI of 121 years ago. It does not take into

account the leap in land values, owing to a population explosion

that has skyrocketed the demands for both the land itself and the

precious metals it holds, over the same 121 years.

For example, the Mineral Policy Center estimates the Treasury
has lost $91.3 billion in public lands from only 13 Isind-patent re-

quests applied for and pending since 1987; whereas an equitable

land-patent fee could actually generate $800 million in revenues
each year.

Nonetheless, governmental gridlock has prevented even the CPI-
adjusted price from becoming a reality. More important, the U.S.

Senate has quashed attempts to stop this internal, financial hemor-
rhaging.
For example, 2V2 years ago, the Senate contentiously blocked a

proposal to put a moratorium on the issuance of patents. Only 4

days later, the Stillwater Mining Company began the process of fil-

ing for patents on more than 2,000 acres of national forest land in
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Montana. By making a token payment of $10,180 to the govern-
ment, Stillwater—which is jointly owned by Chevron Resources and
the Manville Corporation—will receive patents on taxpayer-owned
land containing, by Stillwater's own estimate, $32 billion worth of
platinum and palladium.
The 1872 welfare program plunders taxpayers twice-over: First,

it virtually gives away valuable Federal land at rock-bottom prices,

and then it completely gives away what is a veritable treasure
chest of gold, silver, copper, platinum, uranium, palladium and
other precious metals which—unlike coal, oil or gas—are taken
from public property free of any royalty charge.

A 12.5 percent royalty on the strip-mining of coal has been man-
dated for years. A similar 12.5 percent royalty on the $4 billion

worth of hard-rock minerals extracted from public lands each year
would generate $500 million a year in revenues. Instead of coming
out ahead, however, the Treasury has actually lost $3 billion in the
past 5 years alone because no royalties were charged. And although
hard-rock companies claim that royalties could put them out of

business, in fact, they already pay royalties of up to 24 percent for

their operations on privately held land.

In what is perhaps the cruelest plunder of all, the taxpayer now
is stuck with a staggering tab to clean up the environmental deg-

radation created by old, abandoned mine sites that no longer are
of use to anyone.
For example, an abandoned mine site in Montana has created

the nation's largest Superfund hazardous waste site. The Environ-
mental Protection Agency estimates it will cost $1.5 billion to clean
up this site alone, tjnfortunately, however, this site is not alone.

Lurking behind it on the Superfund's National Priority List are

more than 70 additional mine sites waiting to be cleaned up. The
total clean-up cost to taxpayers has been estimated at anywhere
from $11 billion to more than $50 billion.

The good news is that one end-of-the-twentieth-century method
of extracting the hard-rock minerals does not even involve mining.
The bad news is that this state-of-the-art technology employs a "cy-

anide heap-leach" process wherein a so-called mining company just

goes in, blows up a mountainside and pulverizes it into a heap. In-

deed, under the 1872 welfare program it is profitable to pulverize

4 tons of earth in order to obtain 1 single ounce of gold.

To leach out the precious metals, the pulverized heap is satu-

rated with a cyanide solution in an elaborate sprinkler/pond system
that has been known to contaminate ground water. Ground water,

of course,is a major source of our drinking water.
As we sit here this morning, the EPA is paying $38,000 a day,

every day, to 55 employees who are attempting to clean up a cya-

nide heap-leach mine in Colorado that is threatening the water
supply of ranchers and farmers in the San Luis Valley. Only 3

months ago, after extracting 280,000 troy ounces of taxpayer-owned
gold, the Canadian parent company of the mine pulled up stakes,

leaving behind a $4.7 million bond to clean up a toxic disaster esti-

mated to cost U.S. taxpayers up to $60 million.

Amending the bonding regulations now to require mine operators

to actually post financial guaranties commensurate with clean-up

costs would cut the future Federal tab.
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The budget impact of amending the 1872 Mining Law is clear:

Immediate new revenues plus mining welfare cuts equals imme-
diate deficit reduction. It is that simple. And that immediate.

Thank you.

Mr. Lehman. Thank you very much.
Mr. Hocker.

STATEMENT OF PHILIP M. HOCKER
Mr. Hocker. It is a pleasure to appear before you today in your

new role as chairman of the subcommittee with jurisdiction. You
are moving into a role where you will have to fill some very large

boots.

The reputation set out for this committee by former Chairman
Rahall is an imposing one. He has launched it upon a task which
I am very pleased to see you now ready to step in and undertake.

They are big boots. They are miner's boots. They are not tasseled

loafers. I am sure the subcommittee will continue that tradition in

a way that will do credit to us all.

I am pleased here to speak on behalf of the Mineral Policy Cen-

ter. The Chairman of our Board of Directors is former Secretary of

the Interior Stewart Udall. And when he completed his tenure as

Secretary, in a statement which now-Secretary Babbitt alluded to

this morning, he reflected in a letter to the Public Land Law Re-

view Commission: "After eight years in this office, I have come to

the conclusion that the most important single item of unfinished

business on the Nation's natural resource agenda is the complete

replacement of the General Mining Law of 1872."

That was in January of 1969. As we know today, the job is still

unfinished. Unfortunately, the price for the delay in completing

that task has been very large, and it is rapidly mounting today. Ur-

gent action is needed. Therefore, I commend the subcommittee for

taking up this bill quickly and—I infer from what was said earlier

this morning—for planning to move it quickly to conclusion

through the House of Representatives.

I am pleased today to speak not only on behalf of the Mineral

Policy Center but a number of other citizens and conservation orga-

nizations from around the country who all unite in pressing the

committee for rapid action on the 1872 Mining Law reform. I think

that that body of organizations listed on my testimony and the di-

versity you see at the table today is representative of the broad
kind of concern from not only environmental organizations but also

fiscally conservative organizations that this job be undertaken rap-

idly and pushed to completion. It need not be a job that is punitive

to the mining industry, but it needs to be a job which is done in

a thorough and comprehensive way.
Mr. LaRocco referred earlier this morning to his experience and

to the wealth the Silver Valley mine brought to Idaho, which is

well known to me. But he did not mention—I am sure only by
omission—the hazardous waste legacy which has also been left be-

hind in the Silver Valley, the Superfund sites which are there

downstream of that, some of which will not be paid by the mining
companies in many cases who executed the damage in the first

place.

72-558 0-93-6
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It is a job that can be done with balance because I was also on
the committee that made the award to Coeur d'Alene Mines which
Mr. LaRocco mentioned. Coeur d'Alene did a responsible job as a
progressive mining company. We felt they needed to be recognized
m accommodation for that. I was proud to be part of that process
to give them the leadership award.
Sound mining can be done. Clean mining can be done. It can be

done in the United States, and it can be done properly.

Mining Law reform must be comprehensive. I am very pleased
to hear Secretary Babbitt use that word repeatedly in his testi-

mony. In my testimony, I give a list of 6 major points which we
believe comprehensive Mining Law reform must address.

First, discretion that land managers have the ability to weigh
non-mineral values, that we not simply leave the decision to mine
or not mine to accidents of geology.

Second, environmental standards for mining operations so the
landscape, the environment and the public at large is protected
from sloppy or maldesigned operations.
Next, reclamation standards when mining is completed. It is im-

portant that that not be confused with the point just before it. Both
are necessary.
Of course, a fair financial return to the Treasury and to the pub-

lic. As Ms. Hieber alluded to earlier, it is not correct to say no roy-

alty is paid on Federal Mining Law claims today. A royalty is paid
on virtually every claim which has been mined. It simply is not
being paid to the public that owns the land. That needs to stop.

Next a Hard-rock Abandoned Mine Reclamation Program—going
by the acronym of HAMR—is a program to go after the sites left

around the country causing continuing and growing, spreading en-

vironmental damage and bring those under control in a comprehen-
sive way. It will not be done immediately. It will not be done at

no cost. It can be a jobs creation program. It can be a program to

ease the transition from active mining to a post-mining situation

in the community.
Finally, but no less important than the others, an enforcement

Erogram that includes both enforcement actions by the agencies
ut also citizen access to the information, citizen oversight, and cit-

izen supervisions.

Two incidents cited in my testimony, I think, dramatically illus-

trate the two sides of why it is urgent we move forward with this.

First, let me speak to the Barrick patent situation. Secretary
Babbitt made comment to this this morning. It has been mentioned
in press stories this morning, in both the Washington Post and U.S.

News and World Report. I think that it is a sad example of mis-

management of the public domain. I don't mean that as a reflection

upon Barrick. They are simply doing what the law allows them to

do.

I have had the privilege of touring the Goldstrike mine. I was
treated hospitably there. I was impressed with the competence of

the people managing it.

I am not impressed with the confidence with which BLM has
managed the patenting application. Regarding the fast-track proc-

ess BLM has instituted and which was first brought to its conclu-

sion at the Barrick site, I would say if we are going to experiment
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with new and innovative ways to accelerate the giveaway of public

lands, we might like to experiment at something less than the larg-

est, most productive gold mine in the country. It seems like a fool-

ish way to test out a new process.

This was mentioned eariier. It seems like an inappropriate time

to experiment with a fast-track process when it is well knowii by
the public and the mining community that reform of the Mining
Law is imminent and an end to the opportunity to make these

rapid profits from public minerals is at hand.

I believe that the process which BLM put in place of allowing the

mining company itself to contract for and pay for the valuation of

important aspects of its entitlement to exploit the law is inappro-

priate—at least a conflict of interest—and that it should be termi-

nated immediately. I urge Secretary Babbitt to take that action.

Also, that the work that has been done on the Barrick claim not

be accepted, that Barrick claims be reviewed ab initio, once again.

No one is attempting to deny Barrick the claims which, unfortu-

nately, the law allows them. However, there is no need to rush

them through the process to enjoy the fruits of this stupid law.

Also, BLM should be instructed to review the entire process that

led it to this ill-advised decision to put this pilot program in place.

In addition, speaking of BLM, we are well aware of the difficulty

of getting adequate data which Secretary Babbitt faces. Much of

the information we were able to present is due to the diligent work
of a very hard-working member of my staff, Tom Hilliard, who has

only been able to do this through, frankly, very hard, persistent,

patient, accumulation of data which BLM ought to have available

in a readily accessible, central location, both for the information of

the public at large and for the information of the Congress and per-

haps even the Secretary.
Barrick patents are only a part of the total picture of patenting

nationwide. We don't have a total tabulation of all of the claims

currently in the patent process, but we have attempted to locate

those of significant value. Every time this total is run, for one rea-

son or the other the number shifts slightly. The total, which we be-

lieve is accurate according to the best information available today,

is $86 billion worth of precious metals and ores subject to the 1872

Mining Law which is currently in the patenting pipeline.

The figures which Secretary Babbitt used this morning for the

value at Barrick actually would lead to a larger total than the $86
billion. I think it is foolish to try to worry about whether it is $91
billion or $86 billion. The point is clear: It is a large amount of pub-

lic wealth.
While these are gross value numbers, not net, as I am sure will

be pointed out by other witnesses and questioning today, the roy-

alty that would be collected if the President's proposed 12.5 percent

royalty were to be collected over the lifetime of those ore bodies

and the values we are using are the company^s own values for re-

coverable reserve amounts. We are not talking total metal in the

fround.
These are ore reserves. So we are talking a total of

10,750,000,000 of eventual Federal income.

Second, I would like to turn briefly to the Summitville mine in

Colorado. I will be touring that site tomorrow. It has been widely

reported in, particularly, the Colorado press. And, of course, Mr.
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Lehman, you and your folks at Bodie must be thinking that they
had a narrow escape because, as you know, the same company that

is responsible for Summitville was also proposing to open an oper-

ation similar in many ways right next to tne State park at Bodie.

The BLM's ability to constrain that imder the 1872 Mining Law
was very uncertain at best. Most of the Summitville mine is on pat-

ented land, although there is still public land involved, both within
the mine area, slivers of land that were not patented because of the
accidents laid out. And there is substantial national forest land
near and around the mine which will be affected.

I believe, again, that the administration and also, frankly, the

State program in Colorado, the program which is generally reputed
to be one of the better ones, have fallen very short of filling their

public responsibilities at Summitville.
And I think Summitville demonstrates why both the points

which are covered in H.R. 322; that is, the establishment of ade-

quate environmentel programs for mines on public land under the

jurisdiction of the Federal agencies, but also the point that was
mentioned by several witnesses on this panel a few minutes ago,

the need that States that participate in the HAMR program, the

Hardrock Abandoned Mine Reclamation Program, be required as a

condition of participation to have State reclamation programs for

non-public land that are comparable in their effects. Otherwise we
may find the hard-rock cleanup program being compelled to pay for

the laxity of regulation on private land.

In the end, the responsibility for this lies with Congress. As I

say, I am very pleased with the rapid action the subcommittee is

undertaking. I am dismayed that the patenting issue still lies be-

fore us.

Three times the U.S. Senate has been given the opportunity to

put a moratorium in place while the issues of mining were debated
at length. Three times the U.S. Senate has turned down that op-

portunity. Had they accepted that opportunity at any of those three

intervals, the problem we are confronted with today at the

Goldstrike mine would not be as much of an emergency situation

as it is.

The Economist magazine, in its recent editorial in the March 6

issue titled "Cowboy Socialists," speaks of the world image of rug-

ged independence, of individualism, of strong moving forth against

an adverse nature and succeeding that the American West has
built up. But then they rebut that by saying that the West, far

from being the home of the free, is a place as centrally cosseted and
subsidized as pre-Deng China.
They go through figures for mining and for the other federally

subsidized resource industries in the West, and then they issue a

challenge, because—as they point out—hidden in President Clin-

ton's deficit-cutting plan are policies that would start to sweep
much of this network of subsidies awav. Royalties \vould be
charged on hard-rock minerals; grazing and timber fees will go up.

Big formers will pay surcharges for water. Even hunters and bikers

may have to pay for their fun.

Mr. Clinton could have gone a lot further, says the editorial. His
proposals would net around $1 billion in over 5 years. He has

taken a giant and, in the West, an outrageous step. Western politi-
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cians trot out a standard argument. They go through some of the

traditions. The essence of individualism according to the standard

arguments is a miner staking a cheap claim only to hit gold. Min-

ers profiting these days from government subsidies are often cor-

porate and millionaire ranchers, not Clementine's father with pick

ax and pail but soft-handed men in Lear jets who do most of their

work by computer.
Padding or this sort is the antithesis of what the West is meant

to be about. Mr. Clinton's favorite moment in cinema is said to be

the scene in High Noon where Gary Cooper, playing the sheriff,

throws down his badge challenging his critics to run the town bet-

ter.

The ranchers, loggers and miners of the American West are now
being challenged not only to run things better but to be the hard-

nosed entrepreneurs the world already thinks they are. Will they

rise to the challenge or cling to the Federal skirts? Tension is

mounting.
Thank you.
Mr. Lehman. Thank you very much.
[Prepared statement of Mr. Hocker follows:]
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Chairman Lehman, Congressman Rahall, members of the Subcommittee:

My name is Philip M. Hocker; I am President of Mineral Policy Center. My
testimony today is presented on behalf of the Alaska Center for the Environment,

American Fisheries Society, Greater Yellowstone Coalition, Idaho Conservation

League, Izaak Walton League of America, Oregon Natural Resources Council,

National Parks and Conservation Association, Wwhington Wilderness Coalition,

and Mineral Policy Center. On bdudf of all of these organizations, I thank you for

the opportunity to testify before the Subcommittee today.

Reform of the 1872 Mining Law is an urgent national priority. The organi-

zations I represent today symbolize the breadth of citizen concern around the coun-

try for swift adoption of comprehensive reform. Alaska Center for the Environ-

ment is an Alaska-based grassroots environmental advocacy and education organi-

zation with approximately 750 members. The American Fisheries Society is an

international organization of more than 9,200 fisheries and aquatic science profes-

sionals and students. The Greater Yellowstone Coalition is a Montana-based group

comnutted to protecting the health and integrity of the Greater Yellowstone Ecosys-

tem. Idaho Conservation League is a 2,S0O-member environmental advocacy

organization in that state. Izaak ^Uton League of America is a national conserva-

tion organization with 54,000 members. Oregon Natural Resources Council is a

6,000-member group dedicated to protecting Oregon's lands, waters, and natural

resources. National Parks and Conservation Association is a 350,000 member citi-

zens organization dedicated to the protection and enhancement of the National Park

System. Washington Wilderness Coalition is a conservation organization based in

W^hington State, with 1,000 members. Mineral Policy Center is a national citi-

zen organization dedicated to cleaning up the environmental damage which the

hardiock mining industry has caused in America, and to prev^ting its repetition.

These groups are only a sample of the scores of local, regional, and nation-

al citizen bodies who unite in support of 1872 Mining Law reform. The Mining

Law as it stands today threatens fisheries, threatens sportsmen's int»ests, threatens

water quality and natural ecosystems. It's time for it to go.

Comprehensive Reform; Support of H.R.322

Congress must enact comprehatsive reform of the 1872 Mining Law. As
Secretary Babbitt told the American h^fining Congress last month, tiie different

aspects of Mining Law reform are "inextricably tied together." lb enact changes

which addressed only the royalty and rental aspects of the Mining Law would be to

adopt Sham Reform.
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Any legislation to reform the 1872 Mining Law must include the following

six major elemwits, to be comprehensive and serve the public interest:

Discretion

USPS & BLM managers must have the ability to weigh non-mineral values,

and approve or deny permission to mine as appropriate.

Environmental Standards for Operations

The conduct of mining must be subject to established standards to prevent

environmental damage or hazard from faulty operation or design.

Reclamation Standards Upon Completion of Mining

Lands affected by mining must be reclaimed to defined standards when the

enterprise is completed.

Fair Financial Return
The owners of the public mineral estate must be given a fair return for its

use, including: An end to Patenting, Rentals for locking up public mineral property

in claims. Royalty on produced value, and Fees for administrative expenses.

Hardrock Abandoned Mine Reclamation ("HAMR")
A national program should be created to clean up the environmental damage

caused by past meUds mining; receipts from federal disposal of hardrock mineral

property should fund this effort.

Enforcement
Firm provisions must be included to ensure that the standards established by

Mining Law reform are enforced. This includes financial assurance standards,

inspection requirements, and rights of citizens to fiill notice, participation, and

access to courts.

Our organizations generally support H.R.322, "The Mineral Exploration

and Development Act of 1993," and urge its swift enactment. H.R.322 is a com-

prehensive reform bill. It contains many important improvements over its prede-

cessor, H.R.918, as it was originally introduced in 1991. H.R.322 demonstrates

the hard work of Congressman Rahall and his indefatigable staff, who through an

Odyssey of hearings and field trips studied the 1872 Mining Law to draft this bill,

and the attention of the Interior Committee and other bodies of the 102nd Congress

who marked up this text.
*

There have been many hearings, many witnesses, over the years concerning

the need for reform of the Mining Law. A Chronology of recent Congressional

attention to the 1872 Mining Law and related issues is attached to my testimony. It

is a long list, though even it is not all-encompassing. Can more be said, after all

these hours and pages?
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Unfortunately, yes. The mischief of the 1872 Mining Law is alive and

strong, and I have fresh evidence of the urgent need for reform to submit to the

Subcommittee today:

Patent Plunder

The mining indusay is plundering the American people's mineral treasure

house while Congress debates reform of the 1872 Mining Law. Using the 121-

year-old "patenting" process in the Mining Law, gold mining firms and other

companies -- many foreign-owned - are rushing to convert public mineral lands to

private property for a pittance.

Tragically, Mineral Policy Center research has found that the U.S. Bureau

of Land Management, which should be the guardian of the public's mineral inter-

ests, has become an active co-conspirator with the mining companies. The BLM is

not merely doing what it legally must under the 1872 Mining Law. BLM is turn-

ing control of the patenting process over to the companies who stand to profit from

it, BLM is accelerating its handling of patenting to help companies acquire valuable

ores before Congress can change the law, and BLM is blocking public access to

information about what is going on.

The Goldstrike Giveaway: A Profile in Plunder:

TTie Goldstrike Mine, in Nevada's Carlin TVend, is now the highest-

producing gold mine in the United States. Its 1992 output was 1 , 100,000 ounces of

gold, and the mine is being enlarged toward an even greater annual production

target in the future. The Goldstrike mine is on public land, owned and managed by

the BLM. The mine is opaated by American Barrick Resources, a Canadian

company ("Barrick"). Tbtal ore reserves at Goldstrike are estimated by the com-

pany to be 20,100,000 ounces. Barrick marketed its ou^ut for $422 per ounce in

1992, according to the company.

Congress has been debating reform of the 1872 Mining Law for several

years. Reform would mean that the Canadian Barrick company would pay the

Amwican people a fraction of the gold wealth it is taking from American soil ~ a

"royalty." Yet, if Barrick can complete the "patenting" process in time, it will

escape having to pay a royalty because its mine will become private land, for the

price of $5.00 per acre. /

In March and April, 1992, Barrick filed a series of applications for patents

to 1144 acres of its mine areas around the Goldstrike site. In October and Novem-
ber, 1992, the company received the "first half of certificate for patent" to 1038

acres, The final patent certificates now await signature and issuance by the De-

partment of the Interior. If these patents are issued, Barrick will pay $5, 190.00 to
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the Treasury for a resource with a gross value of $8,482,000,000 at Barrick's 1992

realized prices.

Mineral Policy Center has discovered that the Bureau of Land Man-

agement employed a new and improper procedure to rush these patents

throu^ the process faster than would have othei^ise been possible, in an

attempt to complete the giveaway before Congress can act.

lb acquire mining claims by patenting, a claimholder must prove that a

"valuable mineral dqwsit" has been "discovered" on the claims, and that his claims

had priority over all others. The Bureau of Land Management employs specialists

known as "mineral examiners" to evaluate whether claims satisfy the "discovery"

test - that is, whether the claimed mineral can be mined and marketed at a profit.

This is a complex evaluation. In addition to the costs of mining, the costs of clos-

ing down a mine and restoring the landscape must be weighed to determine wheth-

er a mine is truly "valuable." At modem open-pit gold mines, where as much as

sixty tons of rock may be mined for a single ounce of gold, the cleanup costs arc -

or should be — substantial.

The total sequence of processing a patent application usually takes about

two years. Often, more time is required. However, Barrick managed to complete

the entire procedure in a few months. TTiis was possible because the BLM al-

lowed Barrick to evaluate its own clahns.

Under a new and unpublicized "Pilot Project," the BLM allowed Bar-

rick to hire outside mineral examiners to perform the evaluation of "discov-

ery" on Barrick's mining claims. The specialists who detemuned whether

these claims diould be patented for $5.00 per acre received payment for their

work directly from the company which wanted a "yes" answer. This is a fla-

grant conflict of interest, which BLM is not just allowing, but encouraghig.

Barrick is the only company to complete this process so far, but if this abusive

"Pilot Protject" is allowed to continue, the rush to patent will accelerate.

Not only does BLM now allow companies to hhre their own claim eval-

uators, the Bureau also holds the mineral exandnation reports hi confidence,

and will not permit public review. These reports which are paid for by the

claim holder are used by BLM to justify patenting valuable lands for a nomi-

nal fee, while the reports themselves remain a secret between BLM and the

miners.

Tlie Bureau and the Bulldozers:

Thus the Bureau of Land Management is improperly bulldozing mining

patents forward, with its new process of inviting miners to pay for their own patent

evaluation. Furthermore, the Bureau is obstructing public interest groups' investi-

gations to find out what is happening with patenting of mining claims.
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BLM does not have adequate central, current, data on the status of patent

applications for mining claims. Public interest groups must contact a number of

decentralized locations to get information which is not months out-of-date. Non-

etheless, in June, 1992, the Director of the BLM issued Instruction Memorandum
No, 92-245 which directed all field offices to refer all inquiries about the Mining

Law program to the Washington Office. A copy of this Instruction Memorandum
is attached to my Statement. The local offices where current information on claims

can be found were told not to divulge that information. This is a serious attempt to

impede access to claims information, and a renewed demonstration of BLM' s un-

willingness to protect the public's interest in sound minerals management.

The Rest of the Giveaway

The Barrick claims are only a fraction of the total amount of public wealth

at hazard to miners' patents. Many valuable mining properties are currently being

pressed to patent by companies eager to avoid paying royalties or to avoid meeting

new environmental standards.

Because BLM does not make the information available. Mineral Policy

Center has canvassed to determine the amount of precious metals now in the patent-

ing pipeline. Our latest survey has identified twenty-five major mines which are

being patented, with a total gross mineral value of more than $86,000,000,000.

These range from the ACC bentonite mines in Wyoming, estimated at $6,000,000,

to the Stillwater Platinum/Palladium mine in Montana which has total mineral re-

serves with a gross value over $38,000,000,000.

These are gross, not net, values. If a 12.5% royalty is adopted, as Mineral

Policy Center has recommended for several years, these mines would rq)resent an

eventual revenue of $ 10,750,000,000 to the Treasury.

Plugging the Patenting

I request that the Subcommittee call on the new Director of the Bureau of

Land Management to rescind the 1992 direction to local offices to deny information

requests. The Bureau should be directed to assemble and publicize complete and

timely information on the amount and value of mining being conducted for free

under the Mining Law, not to delay and impede public scrutiny. Further, I request

that all nuneral examinations be made public information prior to issuance of a

patent. If a patent is to be issued, the public must have an opportunity to review

the basis for that decision.

The evaluation of the Barrick patents through the improper "Pilot Project"

should be discarded. The consideration of Barrick' s patent applications should be
re-started from scratch. Barrick cannot be allowed to acquire any vested rights by
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having hired its own mineral examiners, and the entire evaluation of these patent

applications must be reconsidered, lite Secretary's past delegation of patenting

authority did not include the authority to place crucial power over the patent review

process in the hands of its beneficiaries, and BLM's staff-level actions were im-

proper and invalid.

But the final responsibility for the Barrick incident and the other patenting

giveaways rests at the feet of Congress, and specifically the United States Senate.

Three times, in 1990, '91, and '92, the House has adopted a moratorium on patent-

ing as part of the appropriations bills for the Interior I>epartment. Three times, the

U.S. Senate has rejected the moratorium. Four days after the first rejection, the

Stillwater Mine patent applications cited above were ^ed.

This Subcommittee, in addition to taking swift action on H.R.322, should

pass a temporary emergency moratorium bill to prevent the issuance of any more

patents under the 1872 Mining Law while comprehensive reform is deliberated.

Lessons for H.R.322 from the Suininit(ville)

At Summitville, Colorado, a cyanide heap-leach gold mine abandoned in

1992 by another Canadian firm. Galactic Resources limited, is leaking acid, cya-

nide, and heavy-metals contamination into the Alamosa River. While only a small

part of the Summitville site lies on public land (the rest has been "patented" under

the 1872 Mining Law in the past), the Summitville site demonstrates the immediacy

and scale of environmental problems firom modem mining, arici the need for 1872

Mining Law reform.

Mineral Policy Center is cooperating with three major gold-mining firms to

conduct a professional engineering review of the Summitville site. Final results of

that study are not available yet. However, some facts are clear:

* Most mining at the site is recent, having begun in 1986, though there was

historic activity there. The problems are new, not historic.

* The site is leaking acid mine drainage, cyanide, and heavy-metals far in

excess of EPA water quality standards.

* The company and its subsidiaries have declared bankruptcy in the U.S.

and Canada.
* EPA is using Superfund emergency authority to try to prevent greatly

increased toxic runoff wjlh Spring snowmelt. EPA activities are

currently costing $33,000 per day.

* Cleanup is estimated to cost between $20,000,000 and $70,000,000.

* Tbtal bond on hand is $4,700,000, held by the State of Colorado.

* The U.S. Forest Service relied on the State of Colorado to hold financial

security, and does not hold any separate bond, though National

Forest lands are affected by the Summitville mine and associated
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exploration activity.

* State of Colorado did not take adequate timely preventive measures to

protect the public interest.

While we strongly support the general principles of H.R.322, we believe

the Summitville example shows that additional measures are needed beyond the

language now in the bill. These should include at least the follovwng requirements:

* Insurance against extraordinary environmental failures such as appear to

exist at Summitville should be a condition of Plan of Operations
approval. The State of Colorado only required that financial securi-

ty address projected "reclamation" costs which did not include m^yor
water-quality repairs. Bonding for "reclamation" only will not pro-

tect the public.

* lb qualify for participation in the new Hardrock Abandoned Mine Rec-
lamation ("HAMR") program in Title III, states must adopt regula-

tory programs for all hardrock mining operations within their boun-
daries. These programs must match or exceed the stringency of the

Federal program mandated by H.R.322.

* Approval of plans of operations must be for a limited time period, to

allow for plan review and modification when new circumstances are

discovered. Colorado is encountering serious obstacles to effective

regulation of mines because its programs have historically approved
"life-of-mine" permits. The provision in §201 (h)(1) of H.R.322 that

allows extended-term approvals should be deleted.

In addition, the language at §203(e) regarding limits on delegation of au-
thority by the Secretary should be amended to make clear that any required finan-

cial security must be held by, and in the name of, the responsible Federal agency.

As Summitville graphically demonstrates, reliance by Federal authorities on State-

held bonds is not accq)table procedure.

The Zortman and Landusky heap-leach gold mines, located on BLM land in

Montana, further demonstrate the environmental problems which the 1872 Mining
Law invites; a recent Billings Gazette article about that site is attached to this

Statement.

Additional Improvements

Beyond the points noted above, additional improvements should be made to

H.R.322 as introduced by:

.
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* Revising the "Coverage" clause at § 101(c) to encompass the full scope of

activities necessary. As introduced, this clause contradicts the intent

of the Bill to address reclamation and mineral activities on some

areas which will not remain open to location under this Act.

* Himinating the claim rental reduction for "Diligent Development Expen-

ditures" provision at §104(b).

* Revising the transition procedures in §405 to bring all plans of operation

into compliance whenever they are modified, or within three years,

whichever is shorter.

* Requiring all "notice" operations under current BLM regulations to com-

ply with the new Act immediately, through revision of §405(b)(3).

"Notice" activities have no statutory recognition prior to the passage

of H.R.322, and they should not be granted any special status.

* Setting the royalty rate in §410 at 12.5% of the value of production, as

recommended by President Clinton in his budget message;

* Incorporating a requirement for re-authoriration of the Mineral Explora-

tion and Development Act at periodic intervals. Much of the mis-

chief of the 1872 Mining Law arises from the absence of any such

requirement. Wise as we now have become, our new replacement

for tiie 1872 Mining Law may, in time, acquire its own ignominy if

no re-authorization requirement is included.

These notes identify some specific improvements which are necessary if

H.R.322 is to fully protect the public intwest. Ws have additional recommenda-

tions which we would be pleased to discuss wiOi Subcommittee staff as the legisla-

tive process continues.

Conclusion

Chairman Lehman, Congressman Rahall, reform of Uie 1872 Mining Law is

urgentiy needed to protect the TVeasury from further plunder, tiie environment

from further pollution, the public domain from further destinction.

The organizations on whose behalf I appear today applaud U»e progress

which Congressman Rahall and the Interior Committee has made in the past, and

which this Subcommittee is resuming, toward final completion of this landmark

task, yft urge you to continue, with all possible speed.

Time is not on our side. One hundred twenty-one years of special privilege

has not been enough to satisfy the mining industry. While Congress deliberates,

ti\e miners are rushing to patent and complete tiieir takeover of America's mineral

inheritance. The six years which reform of the 1872 Mining Law has already

consumed, since Chairman Rahall' s first Oversight Hearing in 1987, have been

years in which millions of ounces of gold and othw precious metals have been

taken for free, years in which billions of tons of solid waste have accumulated
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without responsible cleanup plans, and have been years in which the mining indus-

try has accelerated its patenting of valuable ores to remove them from public

ownership and federal management.

A number of individuals have assisted in the research for this testimony; I

would like to specifically commend Thomas Milliard , of Mineral Policy Center's

staff, whose diligence uncovered much of the information herein. Ws are grateful

that the kind of "discovery test" at which Tbm excels is not subject to patenting.

Thank you for this opportunity to testify I would be pleased to answer any

questions you may have.

Attachments to Statement of Mineral Policy Center, et al.:

"A Chronology of Votes and Other Key Dates..
."

Instruction Memorandum No.92-245, Bureau of Land Management, 4 June 1992.

Press Clippings:

"Mine disaster worsens to tune of $33,000 a day," The Denver Post, 21 February

1993.

"Mine's toxic leaks render river lifeless," The Denver Post, 11 November 1991.

"Acid, metals found in mine discharge," Billings Gazette, 23 February 1993.

TESTFYn.MR3
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Chronology of Votes

and Other Key dates in

1872 Mining Law Reform in the U.S. Congress:

11 March 1993

** 1993: **

16 Mar 93: Hearing, Senate Subcomm. on Mineral Resources Development

& Production (Akaka, Chair)(scheduled).

11 Mar 93: Hearing, House Subcomm. on Energy & Mineral Resources

(Lehman, Chair).

28 Jan 93: S.257, "Mineral Exploration 8c Development Act of 1993,"

introduced (Bumpers +12).

5 Jan 93: H.R.322, "Mineral Exploration & Development Act of 1993,"

introduced (Rahall +3).

** 1992: **

4 Oct 92: House debates, votes on amendments to H.R.918; no vote on

final passage.

23 Sep 92: House-Senate conference drops both Reid mining package and

House claims moratorium from FY'93 Interior

Appropriations bill; retains $100/claim holding fee.

5 Aug 92: Senate adopts Rdd "compromise" mining amendments (American

Mining Congress policy) to FY'93 Interior Appropriations

bill, rejects patenting moratorium, 52-44.

24 Jun 92: House Interior Committee marks up and passes H.R.918, 26-19.

10 Jun 92: Rahall Substitute to H.R.918 released.

18 Dec 91: Senate Mining Subcomm: Field hearing on S.433, Salt Lake City,

Utah.

13 Sep 91: Senate floor vote defeats patenting moratorium on FY'92 Interior

Appropriations bill, 47-46 (House later recedes in

conference).

18&20 Jun: House Mining Subcomm: hearings on H.R.918.

11 Jun 91: H.R.2614, "Mining Law Reform Act of 1991," inti-oduced

(deFazio)(similar to S.433).
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11 Jun 91: Senate Mining Subcomm: Hearing on S.433 and S.785.

25 May 91: House Mining Subcomm: Field hearing on H.R.918, Fairbanks,

Alaska.

3 May 91: House Mining Subcomm: Field hearing on H.R.918, Santa Fe,

New Mexico.

13 Apr 91: House Mining Subcomm: Field hearing on H.R.918,
Reno, Nevada.

12 Apr 91: House Mining Subcomm: Field hearing on H.R.918, Denver,

Colorado.

9 Apr 91: S.785, "Minerals Policy Review Commission Act of 1991"

introduced (Bums + 8)(drafted by Northwest Mining
Association).

20 Feb 91: S.433, "Mining Law Reform Act of 1991," introduced

(Bumpers +6).

6 Feb 91: H.R.918, "Mineral Exploration and Development Act of 1991",

introduced (Rahall +2).

22 Oct 90: Senate floor vote defeats patenting moratorium, 50-48, on
germaneness challenge (House later recedes in conference).

16 Oct 90: Senate Appropriations Comm votes 17-10 to add moratorium on
patenting of claims to Chairman's mark.

13 Sep 90: Senate Mining Subcomm: hearing on royalties.

6 Sep 90: House Mining Subcomm: hearing on H.R,3866.

24 Jul 90: Regula Rider for moratorium on patenting of claims included in

H.R.5769, Interior Appropriations.

23 Jan 90: H.R.3866, "Mineral Exploration and Development Act of 1990,'

introduced (Rahall +).

6 Jun 89: S.1126, "Mining Law of 1989," introduced (Bumpers +).

18 Oct 88: Bumpers places 1872 Reform statement in Cong. Record.

22 Dec 87: Federal Onshore Oil and Gas Leasing Reform Act of 1987
enacted in Omnibus Budget Reconciliation Act.

23 Jun 87: House Mining Subcomm. holds oversight hearing on 1872.

1986: Reagan Administration patents 82,000 acres of oil shale claims

for $2.50 per acre.

CHRONOLG.MR3

TESTFY11.MR3



174

UNITED STATES DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT
WASHINGTON, D.C. 20240

June A. 1992

In Reply Refer To:
3800 (660)

Instruction Memorandum No. 92-(pyg'
Expires: 9/30/92

RECEIVED C 9 MAR 1993

ro! All Field Offices

?rom: Director

Subject: Requests for Minerals Statistical Information

PROGRAM AREA: Mining Law Administration

ISSUE: Numerous requests for statistical information in the
lining Law Administration program are proving to be burdensome
and duplicative to the field office.

3ACKGR0UND: Field offices are required from time-to-time to
submit statistical and other information in the Mining Law
Administration program to the Washington Office (WO) . This
Lnfonnation covers mining claims, mineral patent applications,
patents, acreage, etc. Frequently, the field offices are
requested to provide the very same information to a variety of '

requesters, both within and out of the Government.

POLICY: Effective immediately, requests for information related
;o the Mining Law Administration program that have previously
oeen provided or are routinely provided to the WO should now be
referred to the WO for action. This will allow for responses to
oe made on a national level and will ensure completeness of
response. For example, requests for information from the semi-
jnnual mineral patent application status reports should be
referred to the WO for response.

TIMEFRAMES: This policy takes effect immediately upon receipt of
che instruction.

BUDGET IMPLICATIONS: None.

MANUAL/HANDBOOK SECTIONS: None.

COORDINATION: Usual contacts.
EDUCATIONAL MATERIAL FROM

MINERAL POLICY CENTER
1325 MASSACHUSEHS AVL NW, #550

WASHINGTON, D.C. 20005
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CONTACTS: Paul Politzer WO-660 (FTS 202-208-7722) or Bill Lee

WO-660 (FTS 202-208-4147).

Adam A. Sokoloski
Acting Assistant Director

Energy and Miner>.l Resources

EDUCATIONAL MATERIAL FROM
MINERAL POLICY CENTER

1325 MASSACHUSEnS AVE. NW, #550

WASHINGTON, D.C. 20005



176

Mr. Lehman. Let me, without getting into cinematography
here—I will explain cinematography to you later, Nick—he is wear-
ing shoes.

Let me, just before I get to some general questions, get into some
of the things you brought up, Phil.

With respect to the process that was set up at BLM to fast track
these patents, was there public input into that decision?
Mr. HocKER. To the best we have been able to discover, we have

no record of it having been approved by the Director. It certainly
was not known or approved by the Secretary so far as we know.
There was no knowledge of it.

In fact, many people in the mining industry said, well, how did
Barrick manage to do this so quickly when it became known
around the community that these patents were about to be eligible

to be signed? You know, I have been waiting for my patents to go
through for 2 or 3 years, they said. What did Barrick do right?

So it is not only not widely known to the public. It is not even
widely known in this room.
Mr. Lehman. Was it noticed in the Federal Register as a change

in the procedures?
Mr. HoCKER. Categorically, we are not aware of it having been.

We have asked questions like that of people who would have point-

ed it out to us had it been, I believe. I cannot say it has not.

Mr. Lehman. Why do you think the Goldstrike mine was picked
as a test here?
Mr. HoCKER. I don't know that it was specifically picked as a

test. The opportunity was available, and they availed themselves of
it. I don't have specific information on that. I believe there may be
people in the room who have.
Mr. Lehman. So then you are quite satisfied with Secretary

Babbitt's rescinding of the authority of BLM to issue patents at the
present time?
Mr. Hocker. I believe it is the best he can do under the cir-

cumstances. Obviously, the Secretary can't burden himself with re-

viewing each patent application indefinitely. I hope what he in-

tends to do is both put in place a review of the patenting process
but also to require BLM to assemble better information on what is

going on.

The data that we have, we believe, are the best that anyone has
as to the value of public property that is currently at stake in this

process. Yet, I say that knowing that these are not terribly good
data on which to base a decision.

Mr. Lehman. Probably the main thrust of the argument against
moving forward with this legislation is the economic impact of it.

I am sure that is what we are going to hear in a few minutes and
what several Members have talked about earlier. That impact com-
ing down, basically, to potential loss of jobs in the industry which
is very sensitive to all of us here and to a lack of competitive ability

as far as this nation is concerned in this field as well. I would like

to open it up, give you an opportunity to respond to that central
argument.
Mr. Hocker. Why don't I speak for a moment? Perhaps others

on the panel will have something they would like to offer.
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I think Mrs. Vucanovich said it well a few minutes ago. She said
metals are important to society. And it is my belief that metals are,

in general, underpriced right now and that the costs of extracting
metals in a way that is sustainable—which may be the best way
in which to think about this—are costs that can easily be borne by
the users of those materials.
Right now, we have an example. It is not the only one in the

country, by any meeins. We have a situation where only a fraction

of the total cost of an industry is being borne by the industry itself

A large part of that cost is not lost, doesn't go away. It is just being
shifted to other parties.

The Summitville mine is an example. The company made sub-
stantial profits for a short term or at least they took a lot of cash
out. Rignt now, the EPA is being forced to step in under
Superfund. The company has gone bankrupt. We are paying about
$33,000 a day simply to hold the status quo at that site, to operate
facilities—by the way, hiring the same people who were running
the mine a few months ago but now their paychecks come from
Uncle Sam—in order to control and prevent the further cata-
strophic spread of the problem which they created.

Those are costs which the whole public is bearing. Galactic is not
bearing those costs. Our goal is not to impose an unfair burden on
the industry but to make sure the costs of extracting these mate-
rials are borne by the companies that extract them and, ultimately,
their users.

Mr. Lehman. Anyone else care to comment?
Ms. HOHMANN. I would add to that.

Again, our reading of the land-use planning and unsuitability
provisions of this bill may not mean that mines are not permitted
in every case. It may mean that they are permitted with additional
environmental safeguards. The industry is moving forward and de-
veloping technology that, for instance, deals better with accident
contingency, better liners, better leak detection technology. We
think, as we move the industry in that direction, additional jobs
are going to be created.

I would also concur with Secretary Babbitt's notion that reclama-
tion jobs are indeed high-paying, real jobs. And I would disagree
with Congressman Young on that.

Mr. Parks. Mr. Chairman, you know, I would like to respond to
it, too, with an example from the mine in my backyard, the Mineral
Hill mine in Cheny, Montana, about five miles from where I live.

It is located on private land and has had relatively little involve-
ment with the Federal permitting process.
When it was initially permitted, there was a little slop-over onto

Federal land for some of the tailings operation. The Forest Service
was involved in the permitting process. But the ore body itself is

all on long-since-impacted land.
It is a good operation. It is one that, in fact, meets, I think, all

the criteria that would be imposed upon any operation in this coun-
try under H.R. 322. And it is in business.
The question I have is, how fair is it of the investors in the Min-

eral Hill mine to compel them to meet these standards and put
them at a competitive disadvantage effectively against a mine oper-
ating under a Federal subsidy? We don't think it is particularly
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fair, and I would hope that the owners of that property would also

think about that.

Mr. Lehman. Thank you.

Let me move on to one other area here before I surrender the
time.

I have a concern about the citizen suit provisions in the bill, and
based on my own experience where, not in the mining area but
other environmental areas, I have been party to negotiating agree-

ments, if you will, among different entities. One comes to mind
where we had 17 environmental orgeinizations that agreed to a pol-

icy. We got the Forest Service aboard, the timber industries aboard
and thought we had a real good deal until we found out we had
to have all 20 environmental organizations because 3 went out and
sued us and stopped the whole thing.

I get real concerned that we will make a lot of work for lawyers
here and make it possible to stop cmything that could possibly hap-
pen because of the extension of standing.

I would like to get things solved and like to have people get on
with their lives, not have this expensive morass of litigation that

I don't think does anybody any good. I would like to hear your re-

sponse to that.

Mr. HOCKER. I am not familiar with the negotiation which you
are speaking to. I am not sure it was citizens that was actually the
vehicle involved or in EPA litigation or some other form of law.

But I think that the problem of what is known in the sort of

science of regulatory affairs as captive regulators is one which has
been with us as long as there has been government regulation.

The reason the citizens* suit was invented in 1970 and the reason
it has become basically a standard fixture of virtually every com-
prehensive piece of environmental legislation since is the concern
that regulatory bureaucracies tend over time to get very cozy with
the regulated industry. Mining industry is a very close example of

that. In fact, the breakdown of the Colorado regulatory program in

Summitville, unfortunately, gives us an example of a program
which had much to be said for it but where, frankly, a lack of vigi-

lance led to lack of action.

I think that we have to accept some inefficiencies in litigation as

a price of having some scrutiny to keep the regulators honest, to

be quite honest.
Mr. Lehman. I guess my concern is that saying that the regu-

lators were too cozy with the regulated is another way of saying I

didn't get my way; therefore, that is the reason.

Mr. HoCKER. Well, when you look at the result which has come
out there, I don't think that it is a question of one party saying

they didn't get their way unless their way was to have clearer vio-

lations of Clean Water Act standards because the operation was al-

lowed to go ahead without adequate scrutiny.

I am not sure whether there is a simple answer to this. I do
think that eliminating citizen suit provisions will lead to, frankly,

over time, abuses which will be worse than the problems that

might arise with citizens' suits.

Mr. Lehman. Thank you very much.
Mrs. Vucanovich.
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Mrs. VUCANOVICH. I ask unanimous consent to include the report
from the Colorado School of Mines on dealing with the issues of

economic analyses of the Mineral Exploration and Development Act
of 1993.
Mr. Lehman. Without objection.

Mrs. VUCANOVICH. Thank you.
[The information follows:]
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AN ECONOMIC ANALYSIS OF THE

MINERAL EXPLORATION T^ND DEVELOPMENT ACT OF 1993

prepared for:

Emil Romagnoli, Director
Governmental Affairs

ASARCO, Inc.
1600 M Street NW

Washington, DC 20036

prepared by:

Wade E. Martin, Ph.D.
Environmental Policy Center
Mineral Economics Department

Colorado School of Mines
Golden, Colorado 80401-1887

I would like to thank Lisa McDonald, Rod Eggert, Gail Vallance and
Allan Casey for their assistance in preparing this report.
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INTRODUCTION

The General Mining Law of 1872 evokes much emotional and

substantive debate regarding its effectiveness in regulating the

mining activities of the domestic mining industry. There are

numerous stories told regarding the abuse of the Mining Law,

particularly the patenting provisions of the law. Over the years

there have been several bills presented in Congress to revise

and/or replace the law with a more restrictive alternative.

During the opening session of the 103rd Congress the "Mineral

Exploration and Development Act of 1993" (HR 322) was introduced

in the House by Representative Nick Joe Rahall (D-WV) . Senator

Dale Bumpers (D-AR) also introduced an alternative to the General

Mining Law entitled "Mineral Exploration and Development Act of

1993" (S 257) to the Senate.

At the request of ASARCO, Inc. the Environmental Policy

Center at the Colorado School of Mines was asked to perform an

independent economic analysis of the proposals. The analysis

performed by the Center is divided into two phases. The first

phase focuses on a qualitative assessment of the impacts of the

proposals. This will then be followed by a quantitative analysis

of the issues identified in the qualitative phase. Due to the

time constraints on the project, phase two has yet to be

completed. The focus of this analysis is H.R. 322, the bill

introduced by Congressman Rahall.'

As part of his introductory remarks. Congressman Rahall

'a similar analysis of S. 257 is being prepared and is
available from the author.
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stressed eight points that are the focus of H.R. 322. These

eight points are:

maintain the right of self-initiation,
guarantee secure tenure for claims,
eliminate different treatment for different types of

claims and the rule of discovery,
eliminate the patenting provision,
impose "reasonable" diligence requirements,
introduce surface rental fees and production royalties,
specify reclamation requirements, and
integrate mining activities into the multiple use

framework for land use planning.

Each of these points generates economic costs and benefits, as

well as noneconomic impacts. It is important to specifically

identify these impacts to determine the desirability of mining

law reform. The qualitative assessment of H.R. 322 will be based

on the relevant natural resources and environmental economics

theory and applied studies.

ECONOMIC IMPACTS OF H.R. 322

The debate regarding the reform of the mining law has taken

many forms over the years, however, some consistent themes have

arisen. Michael McCloskey of the Sierra Club summarized^ the

prevailing themes as: lack of adequate return to the US

Treasury; fraudulent acquisition of mineral lands; loss of public

control of patented lands; and role of mining as the "highest use

of the land". H.R. 322 addresses each of these issues, as well

as several others, to varying degrees. This analysis of H.R. 322

will first address specific issues in the order that they are

^See McCloskey, Michael, 1989, "The Mining Law of 1872" in The
Mining Law of 1872: A Legal and Historical Analysis . National
Legal Center for the Public Interest, Washington DC.
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presented in the bill. This will be followed by an overall

assessment of the general impacts of the bill.

Issue #1

Section 103(h) states that "the boundaries of a mining claim

located under this Act shall extend vertically downward."

Although the surface area that a mining claim covers is larger

under H.R. 322 than under the General Mining Law, extralateral

claims are no longer covered. Due to the proposed change, a

mining firm no longer has rights to follow a vein, thereby,

possibly reducing the ability to mine a substantial portion of

the discovery making the mine less economic.

Issue #2

Section 104 of H.R. 322 proposes a "rental fee" on mining

claims. Such a rental fee would increase the marginal cost of

production, thereby, shifting the supply curve resulting in a

higher price and a lower quantity for the final good. Also, the

rental fees defined in section 104(a)(1) of the Act provide lower

bound values for the fees. It is unclear whether or not the fees

will be substantially higher, under what conditions would the

fees be set, would the fees vary by location depending on the

alternative uses of the land. The uncertainty regarding the

rental fees makes it difficult to determine the economic value of

the property.

Issue #3

The next issue that affects the economic viability of a

mining project regards the payment of the minimum rental under
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section 104(c). This section of the Act states that when the

"claim holder is prevented from making diligent development

expenditures under subsection (b) by reason of - (i) any judicial

proceeding or administrative action...". It is unclear whether

or not "administrative action" includes activities such as

preparing an Environmental Impact Statement under the

requirements of the National Environmental Policy Act of 1969 or

preparing a Plan of Operations in compliance with the Federal

Land Policy and Management Act of 1976. During the permitting

phase of a project the firm is spending a significant amount of

money without any income from the project.

Issue #4

Under section 201(b) (2) (B) the Act states that the firm will

not be allowed to conduct mineral activities related to

exploration until an "adequate financial guarantee is

established". This bond is required even though the firm is not

required to submit a plan of operations for the exploration

activity in this section due to the "minimal and readily

reclaimable disturbance".

Issue #5

The mining permit application requirements outlined in

section 201(d) includes the requirement that the firm submit a

complete history of all plans of operations held by the claim

holder and all project partners. This requirement is then used

to determine whether or not the applicant has any outstanding

violations which could then result in a denial of the application
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under section 201(g). The uncertainty involved regarding the

magnitude of the violation required to cause an application to be

denied adds to the risk associated with developing the property.

It is also unclear at what level the decision will be made. A

possible scenario could be a firm that has acquired a property

that turns out to be in violation of the Comprehensive

Environmental Response, Compensation, and Lieibility Act or its

amendments. Under CERCLA's joint and several liability

requirements, the firm would be in violation of an applicable

regulation at the site without ever having operated the property.

The question then is, would this be grounds for denying an

application at another site?

Issue #6

One of the more important issues regarding the economic

impacts of the proposed Act relates to the requirements under

section 201(h)(2). This section requires that the firm commence

operations with one year of the time the plan of operations is

approved. Due to the cyclical nature of the resource industry it

is often economically desirable to delay production until market

conditions are more conducive to economic success. For example,

the Greens Creek mine in southeast Alaska completed the

permitting requirements based upon an EIS in 1983, however, the

mineral prices did not recover to the point of making the

property economically viable until 1989. Had there been a

requirement to modify the plan of operations production could

have been delayed to the point that the property would not have
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been developed.^

Issue #7

The bond requirements under section 201(1) (1) imply that

the amount of the bond be based upon the "worst case scenario"

regardless of the probability of occurrence. Once the value of

the bond is determined, the review process provides an

opportunity to modify the amount of the bond. This results in an

increased level of uncertainty in planning the mining project,

thereby, increasing the riskiness of the project. Also, the

requirement that the release of the bond be delayed until the

public has had an opportunity to comment will impact other

projects that the firm could be pursuing once the bond is

released.

Subsection (1) (5) (A) states that "After the operator has

completed the backfilling ...". Does this imply that all mines

will be backfilled? Elsewhere in the Act it states that under

certain reclamation plans backfilling will not be required. What

is the impact of this on releasing the financial assurance?

Issue #8

The reclamation requirements under section 201 (m) specify

that the lands be restored to a "condition capable of supporting

the use to which such lands were capable of supporting prior to

surface disturbance, or other beneficial uses , provided such

other uses are not inconsistent with applicable land use plans".

^Development of the Greens Creek mine was delayed for other
reasons as well, however, the low metals price was one of the most
important reasons given for the delay.
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This leads to two important questions. First, who determines

what is a beneficial use? Second, if an area does not have a

land use plan, is the firm required to delay application until

such a plan is developed to determine what is a beneficial use?

The time delays associated with each of these issues are by no

means trivial.

Issue #9

Section 201(n)(l)(D) states that "where surface of

underground water sources for domestic or agricultural use have

been diminished, ..., such water resource shall be restored or

replaced." Under the prior appropriations doctrine if the mine

has the senior rights must the operator still restore or replace

the water sources?

Issue #10

Does the reference to "practicable" in section 201(n)(5)(C)

refer to economically or technically practicable? Would the firm

or authorized agent be able to evaluate the tradeoff between the

cost of performing the recleunation and the technical feasibility

of the process?

Issue #11

The reclamation requirements specified under section

201 (n) (10) may possibly result in a moving target for the firm.

Since the requirements specified by the Director of the Fish and

Wildlife Service will need to be site specific it is important

that a methodology for determining the requirements be consistent

from site to site so as to minimize the cost of achieving the
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desired level of fish and wildlife habitat.

Issue #12

The additional standards that the Secretary may establish by

regulation under section 201 (o) may be inefficient if they are

generic to the entire lands open to development. The absorptive

capacity of the environment needs to be considered. For example,

cyanide leach mining may be appropriate in very dry climates,

whereas, it's use would be more restricted in a humid climate.

The cost of meeting generic rules that may not be relevant to the

proposed project increases the economic burden on the firm.

Issue #13

If a violation occurs section 202(b)(3)(A) states that the

Secretary "shall determine the steps necessary to abate the

violation in the expeditious manner possible, and shall include

the necessary measures in the order. The Secretary shall require

appropriate financial assurances to insure that the abatement

obligations are met." Due to the remote location of many of the

mine sites it is likely that the authorized agent of the

Secretary will not have the expertise to determine the necessary

steps to be taken, thereby, possibly delaying action that may

make matters worse. Due to the penalties associated with the

violation the operator has an incentive to act as expeditiously

and effectively as possible. With the operator able to take

action immediately it is often possible to minimize the impact of

the violation and to do so at a minimum cost.
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Issue «14

The role of the public is prevalent throughout the Act. One

of the areas that may result in significant uncertainty to the

operator during the project planning phase is the citizen suit

provisions in section 202(e). This section states that "... any

person having an interest which is or may be adversely affected

may commence a civil action on his or her own behalf to compel

compliance...". The court has recognized the validity of nonuse

values from natural assets in natural resource damage assessment

cases under CERCLA liability.* The court ruling in this case

has opened the possibility that a citizen may sue based upon

damages to their perceived option value or existence value' and

if not halt the proposed project at least significantly delay the

process at substantial costs.

Issue #15

The user fees specified in section 402 provide another

source of uncertainty as well as an additional cost. This

section states that the Secretaries of Interior and Agriculture

are authorized to "establish and collect from persons subject to

the requirements of this Act such user fees as may be necessary

to reimburse the United States for a portion of the expenses

*Ohio V. The United States Department of the Interior, 880 F.
2nd 432 (D.C. Cir. 1989)

Option value is the value an individual places on preserving
the opportunity to use the resource at some time in the future.
Existence value is the value individuals place on the knowledge
that a given resource exists even if they have no intention of ever
using that resource.

9

72-558 0-93-7
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incurred in administering such requirements." Are these fees to

be set nationally or will they be based upon the estimates of the

local authorizing agent? Who will determine what portion of the

expenses will be billed to the operator? If the operator is to

pay the salary of individuals involved in the regulatory process,

does this include the inspectors and enforcement officials as

well? Once again, this results in a great deal of uncertainty in

the planning process which increases the cost of a given project.

Issue #16

If the regulations stipulated in section 403 are not

promulgated in one year and the rest of the Act becomes effective

how will this affect the approval of plans of operations? Since

the plans of operation must be compatible with the land use plans

and other regulations under title II of the Act any delay in

promulgating the regulations may have a significant impact on the

cost of permitting a project.

Issue #17

The requirement of section 405(b)(2) that a plan of

operation for a project in existence prior to the effective date

of this Act shall be valid for five years after which it will

need to meet the requirements of title II implies that the

operation may need to retrofit the production process at

significant cost. Changing the design after the mine has been

constructed and operating for a number of years would impose

added costs that would not have been anticipated during the

project evaluation phase, thereby, affecting the profitability of

10
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the project. These arguments also apply to the requirements to

modify a notice after two years.

Issue #18

Perhaps the most controversial issue affecting the economic

viability of the hardrock mining sector is the implementation of

a royalty as proposed in section 410. A quantitative assessment

of the impacts of various royalty levels has been conducted

elsewhere.' Qualitatively, economic theory clearly states that

a royalty imposed on gross income will affect the optimal level

of production. Not only will the royalty affect the quantity

produced in each time period it will also change the time path of

production, in effect tilting production toward the present.'^

The impact of this may be that the firm will overinvest in

capital equipment and increase production costs.

There are also four issues of a general nature that will

have a significant impact on the cost of doing business in the

mining industry that are evident throughout the Act. These

issues are:

'^See for example Dobra, John L. and Paul R. Thomas, The U.S.
Gold Industry . University of Nevada, Reno, 1991 and Davis, Graham
& Stubbs and Coopers & Lybrand, Economic Impact of Mining Law
Reform . Denver, Colorado, January 28, 1992.

^The literature in this area is quite extensive.
Representative of this literature is Garnaut, Ross and A.C. Ross,
Taxation of Mineral Rents . Clarendon Press, 1983; Kumar, Raj,
"Taxation for a Cyclical Industry", Resources Policy . June 1991;
and Burness, H.S., "On the Taxation of Nonreplenishable Natural
Resources", Journal of Environmental Economics and Management , vol
3, 1976.

11



192

relationship between the various agencies and their
responsibilities under various legislative acts,

the limits on the lands open to location,
the impact on the timing of a project, and
the technology requirements in the reclamation section.

The cost not only to the firm but also to society associated with

each of these issues needs to be considered in order to develop

an efficient and effective Act.

The firm is often placed in the position of needing to

coordinate the various agencies involved in the permitting

process, particularly when an Environmental Impact Statement

needs to be prepared. An example of possible conflict is

highlighted in section 204(e)(2)(D) where the Act states that an

area shall be determined to be unsuitable for mineral development

when "such mineral activities could adversely affect lands which

include wetlands if mineral activities would result in loss of

wetland values". Would it be the responsibility of the U.S.

Corps of Engineers to determine that wetlands would be affected

as it is now under a 4 04 permit or would the operator be able to

secure a 404 permit but still not be able to develop the property

because the BLM or Forest Service determines the "wetlands

values" would be affected? Once again, this provides an added

dimension of uncertainty and the associated cost to the firm.

The economic impact of the second point regarding the limits

on the lands open to location has obvious results. It is

important to determine exactly how much land will be set aside

due to the various wilderness designations and other aspects of

the Act.

12
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Under the current regulatory system it is not uncommon for a

mining project to take two years to receive a permit to operate.

The environmental requirements of NEPA, the Clean Water Act,

Clean Air Act, etc. along with the increasing requirements

associated with state and local legislation result in significant

time delays in developing a project but address the environmental

concerns of society.® The Act is unclear as to whether or not

these environmental reports will be sufficient for the purposes

of the new legislation. If not, will the added cost result in an

increased level of environmental protection?

The final issue of concern is the requirement to use the

"best technology currently available" or the "best available

demonstrated control technology". The requirement that an

operator use a certain technology often does not result in an

efficient solution as is proven in the environmental economics

literature. Forcing a given technology removes the incentive for

innovation in the treatment of waste or the methods used for

remediation and reclamation. Once a technology is chosen as

"best" it becomes very difficult to adopt new technologies as the

dynamics of the market provide new and better solutions for

environmental protection.

It is important that the economic tradeoffs be examined in

determining the desirability of replacing an existing regulatory

®Two examples of state and local legislation are: the
Environmental Impact Report required under the California
Environmental Quality Act and the Large Mine Permit required by the
City and Borough of Juneau, Alaska.

13
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system with an alternative system. We must be relatively certain

that we are curing the problems that were perceived to exist in

the first place. The issues raised by McCloskey and the points

made by Congressman Rahall when introducing the Act were

interesting and thought-provoking, however, we must consider all

dimensions of the issues and not react based upon problems that

have been resolved elsewhere.

14
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Mrs. VUCANOVICH. I wanted to ask Mr. Hocker a couple of ques-
tions.

We keep referring to the Summitville issue. Isn't the real story

the breakdown of enforcement by the Colorado Mine Land Rec-
lamation Board and the U.S. Forest Service?

The State's program is generally regarded as one of the best in

the West or the nation. I would say not as good as Nevada's, but
it is very good.
But you have to give the board funding to do the job. And miners

pay into the revolving account to pay for the Department of Envi-
ronmental Protection inspection and enforcement.
Now, our Nevada Department of Environmental Protection

doesn't need an appropriation from the legislature. Isn't that one
of the big problems, that it was entirely up to the Colorado Mine
Land Reclamation Board and the Forest Service to be enforcing the
requirements?
Mr. Hocker. That is certainly part of the problem, but I think

we need to generalize for that specific case. The problem of State
regulatory bodies being pressured and influenceed by concentrated
economic forces is one long known in the mining industry and oth-

ers.

In the coal industry that same problem existed. There were State
regulatory programs in place before the act was passed, but it was
the ability of the companies to whipsaw States against each other.

There was the ability of companies to bring heavy pressure to bear
to reduce the level of regulation and inspection and enforcement
that was employed, and the States were less well equipped to resist

those very powerful forces.

Mrs. VucANOViCH. Do you feel that is the case in Summitville?
Is that your analysis of what happened there or what is happening
there?
Mr. Hocker. I don't have the final word on Summitville, and we

are cooperating, the Mineral Policy Center, with several other com-
panies in a very well-intended effort to try and get the better final

word.
But taking your premise that the problem was primarily one of

a breakdown of enforcement, my point is that if that is the case,

then we have to recognize that this is not a new problem, and that
the only way to really cure that problem is to put baseline require-
ments for State programs in place so that those strong economic
and political forces that companies can bring to bear have some-
thing in place to offset them, so that the State regulators can say,

Well, it is true that this mine is going to bring a great deal of im-
pact, favorable, for a while, to this community, but we must keep
a certain level scrutiny on it.

Mrs. VUCANOVICH. I think you need to back up those facts. I

think that is an assumption that maybe isn't accurate. But in any
event, I think that you need to point out that they are responsible
for doing the job, and didn't.

To change the subject a little bit, you brought up the issue of the
fast-tracking mineral patents, but the only part, when we are talk-

ing about the Barrick issue, is that the only thing that was fast

tracked, was the mineral exam on the ground, certainly not the pa-
perwork exercise. The first have final certificate issues before the
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mineral exam is even prepared. I think implying that it fast

tracked everything just isn't so.

Mr. HocKER. If I may, I am not sure that is entirely correct. We
do not have any knowledge of a fast-track process for the first half,

comparable
Mrs. VUCANOVICH. But you are making the assumption right

away that it was fast tracked. You are not giving any benefit of the
doubt.
Mr. HoCKER. I don't believe I ever made any such statement. But

if I may, just for the record, the total time elapsed between
Barrick's initial filing of their applications and their current status
of being, they believe, to the best of my knowledge, eligible for issu-

ance, is

Mrs. VUCANOVICH. It is my understanding they filed for a min-
eral survey 2 years ago.

Mr. HoCKER. I am sorry. I don't seem to be able to put my fin-

gers on a calendar. But I believe that the initial applications for

patent were nowhere near that long ago. Excuse me one moment.
Excuse me for the delay. It is our information that the applica-

tions for patent were initially filed in March and April of 1992 for

these claims. That is what we have been told by the Bureau of
Land Management.
Mrs. VUCANOVICH. We are going to have a couple of votes here,

so I am not going to question that. We will hear from our industry
people who will be testifying. There are just a couple of things that
I am concerned about.
For one thing, we are changing the subject a little bit and talking

about the bill. Section 202. Doesn't the grading standard in Section
202 virtually preclude open-pit mining and absolutely preclude
mining methods which will cause the formation of a glory hole by
not granting a recognizable property right, by imposing rentals and
a high open-ended royalty, by imposing expensive environmental
studies on exploration and by conditioning mining on land-use
plans, unsuitability studies, and an expensive applicant violator

system? Isn't this bill really looking to remove the public lands
from the mineral base?
That is the conclusion that I draw from this bill. Is that not a

correct assumption?
Mr. HocKER. I am very glad that you asked the question about

the grading standards, because I think that demonstrates the care
and the flexibility that has gone into drafting this bill by Chairman
Rahall, former Chairman Rahall and his staff.

There are waivers provided under appropriate circumstances. I

frankly think that the waivers are more liberal than is appropriate.

And I would prefer to see them narrowed down. But there is provi-

sion made for responding to specific circumstances and to allow
flexibility in the application of the standards.
Mrs. VUCANOVICH. You didn't answer my question, though. Don't

you believe all of these requirements are really looking to remove
the public lands from the Nation's mineral base?
Mr. HoCKER. Mrs. Vucanovich, I think Secretary Babbitt put it

well this morning, and that is why I responded the way I did. I

think if we look line by line at what this bill does and look at the
actual way the bill will work as opposed to dealing in ideological
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positions, that we will find that the industry cannot only survive
and prosper but in fact that it will be better equipped to compete
in an international sphere. I think if we can sit down and look at

the bill line by line that way, we will all be the better for it.

I would say, to directly answer your question, no. But of course
it is hard for that answer to be satisfactory to you, and it is frankly
hard for your view to be satisfactory to me. I think that we may
both do better if we look at it line by line and look at the actual
impact and application of the provisions.

Mrs. VuCANOViCH. Well, I nope that we have an opportunity to

do just that. I think we need to do that.

I am going to yield back the balance of my time. I think there
are a few others who have some questions, and we do have a vote.

Mr. Lehman. Thank you very much.
Mr. Rahall.
Mr. Rahall. Thank you, Mr. Chairman.
Let me respond to the gentlelady from Nevada. "The requirement

of subparagraph (a) shall not apply with respect to an open-pit
mine if the Secretary finds such open-pit or partially backfilled pit

would not pose a threat to the public health or safety or have an
adverse effect on the environment in terms of surface or ground-
water pollution."

So I think Phil answered that rather correctly. We are pretty lib-

eral with our requirements in this regard.
Let me ask the panel a question with regard to the variance pro-

vision in the bill. In last year's bill we had variance provisions ap-
plicable to existing operations once they are required to come into

compliance with requirements of Title IL The purpose of this vari-

ance was to recognize, for example, that nobody expects to require
the complete backfilling of the Bingham pit.

However, there was a concern that the variance could become the
rule rather than the exception to the rule. That was the reason we
did not include it in this year's bill and chose to leave it out, in

recognition of the continued need for some type of tightly drafted
variance provision.

What would your recommendations be in this regard?
Mr. HOCKER. If I may lead off, others may have suggestions they

would like to make. It is my understanding that the distinction be-

tween different technology standards that is applied to different

levels of operations provides substantial flexibility toward address-
ing the problem of existing operations.

I don't have a final answer on that, but I think that is an oppor-
tunity to recognize the needs of ongoing operations without opening
up, frankly, a bag of worms at that we might not be able to close

again.
Mr. Rahall. Let me turn then to one other area. Diligent devel-

opment seems to be a major point of difference between this panel
and what is in the bill. What are your concerns in regard to dili-

gence development? Are you favoring a flat-out fee in lieu of allow-
ing for any type of diligence credits as are proposed in H.R. 322?
Ms. HoHMANN. The Sierra Club favors an outright fee. I think

what you have done with escalating the fee over time is an ade-
quate discouragement towards speculating. In other words, that in-

crease of fee ought to get folks producing or get out. And part of



198

the purpose of this bill is to expedite swift, responsible mineral de-

velopment.
I don't think that we are in an era any longer where we need

to have diligence on the land. What that creates is a situation

where there is a lot of small destruction on the Federal lands, and
it is just a small scarring that a cumulative impact is beginning to

really, I think, get at us.

So I would favor just complete deletion of any due diligence in

this bill.

Mr. HOCKER. Mr. Rahall, throughout the philosophy of H.R. 322
I think there is evidence that in some ways some of the lessons of

the Reaganomics are still being built into what we are thinking,

the good lessons, because throughout the philosophy the bill is tak-

ing the approach of involving the government in mining operations
on public lands only to the extent that it must be to protect the
public interest.

So the elimination of the discovery test, which involves the gov-
ernment in making a fact finding of marketability, which really in

many ways has no bearing on the government's responsibilities, I

think is a very important progressive step in H.R. 322 and in H.R.
918 over current law.

I think that then sa3dng that the government has an interest in

how a miner operates on a claimed piece of property, and that the
government in effect will subsidize a miner who goes out and exca-
vates as opposed to one who simply goes to the Vancouver Stock
Exchange, is involving the government in business and marketing
decisions in a way that is a conflict with the very progressive mar-
ket philosophy of other parts of the bill.

So I would argue that the rental or claim holding, depending on
which term you want to use, provisions simply be set to com-
pensate the government for the opportunity cost, if you will, of al-

lowing that mineral property to be tied up over time by a miner.
I agree with what Ms. Hohmann said about the very attractive

feature of these progressively escalating rates. But I think once the
public has been compensated for letting miner X as opposed to

miner Y control that mineral property for a period of time, what
he or she with that property beyond that point is not our business.
And the diligent development subsidy in effect puts the govern-

ment in the position of sajdng how it prefers the miner to use his

resource once a claim has been located.

Mr. Rahall. Thank you.
I am through with my questions, Mr. Chairman. I just want to

compliment the whole panel for their testimonies and add one word
in addition to the chronology of votes that were part of the Mineral
Policy Center is testimony. It is a very good chronology, except I

don't think it is quite as exhaustive as it could have been or as we
actually conducted it.

I did have some hearings that were omitted from this chronology,
some field hearings, oversight hearings, further investigations con-

ducted by the subcommittee under my regime that are not com-
pletely listed in this chronology, and I would ask that that be made
part of this record as well.

Mr. Lehman. There certainly will be no objection to that.

[The information follows:]
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SUBCOMMITTEE ON MINING AND NATURAL RESOURCES
Hearings Relating to Hardrock Mining under tbe Mining Law of 1872
During the 100th through 101st Congresses

100th Congress

June 23, 1987 Hearing - Oversight
Mining Law of 1872

101st Congress

Marcb 7/ 1989 Hearing - Oversight
Mine Reclamation & Bonding Requirements

April 18, 1989 Hearing - Oversight
May 16, 1989 Hearing - Legislative
Abandoned Mine Lands

June 9, 1989 Field Hearing - Legislative
H.R. 737, to amend the Stock Raising Homestead Act, in Fresno,
California

July 1, 1989 Field Hearing - Oversight (Colorado)
Legislative hearing on H.R. 2604, "Abandoned Minerals and Materials
Mine Reclamation Fund" and Part II, field hearing, oversight on
mine reclamation and bonding in Grand Junction, Colorado.

Oct. 7, 1989 Field Hearing - Oversight
Proposed Mining In Oregon Dunes
Eugene , Oregon

June 19, 1990 Oversight Hearing
Regulation of non-coal mining wastes.

September 6, 1990 Legislative Hearing
H.R. 3866, "Mineral Exploration and Development Act of 1990."
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U.S. General Accounting Office Investigations Requested by Rep. Rahall Involving
matters relating to the Mining Law of 1872

1. Abandoned Hardrock Mine Lands

2. Non-Mining Use of Patented Claints

3. Non-Mining Use of Unpatented Claims

4. Cyanide Leaching

5. Oregon Dunes



201

Mr. Lehman. I, too, want to thank the panel for very good testi-

mony today, and I will dismiss you now and let everybody know
we have this vote, then 4 five-minute votes, then it will take us a
few minutes to get back here. So we will reconvene the hearing at

exactly 2:00 o'clock and hear fi*om the next panel.

Mr. HOCKER. Thank you, Mr. Chairman. We appreciate the op-

portunity.
[Whereupon, at 1:15 p.m., the subcommittee was recessed, to re-

convene at 2:00 p.m., this same day.]

PANEL CONSISTE^G OF RUSSELL FIELDS, DIRECTOR, NEVADA
DEPARTMENT OF MINERALS, ON BEHALF OF HON. BOB MIL-
LER, GOVERNOR OF NEVADA; DOUGLAS C. YEARLEY, CHAIR-
MAN, PRESIDENT AND CHIEF EXECUTIVE OFFICER, PHELPS
DODGE CORPORATION, ON BEHALF OF THE AMERICAN MIN-
ING CONGRESS; DR, RICHARD H. DeVOTO, PRESIDENT, CAN-
YON RESOURCES CORPORATION; JOHN L. DOBRA, PH.D., DI-

RECTOR, NATIONAL RESOURCES INDUSTRY INSTITUTE, AND
ASSOCIATE PROFESSOR OF ECONOMICS, UNIVERSITY OF
NEVADA; AND TERRY N. FISKE, VICE PRESIDENT AND GEN-
ERAL COUNSEL, USA, ECHO BAY MINES, ALSO ON BEHALF
OF THE PRECIOUS METAL PRODUCERS
Mr. Lehman. We are probably going to have another vote but I

think we should go ahead and get what we can get done now. We
don't want to keep your guests waiting any longer.

We will hear fi-om the next panel of witnesses. Mr. Russell

Fields, Mr. Douglas Yearley, Mr. Richard DeVoto, Dr. John Dobra,

and Mr. Terry Fiske.

We will begin with the Director of the Nevada Department of

Minerals, Mr. Fields. We understand you are here at the request

of the Governor. We appreciate that, and we look forward to your
testimony.
We will put everyone's entire statements and other materials

they have in the record, without objection. I ask you to summarize,
and we will proceed.

Mr. Fields.

STATEMENT OF RUSSELL FIELDS

Mr. Fields. Thank you very much, Mr. Chairman, Members of

the committee.
I am Russ Fields. I am the Director of the Nevada Department

of Minerals. My testimony today, as the Chairman mentioned, is on
behalf of Grovemor Bob Miller. Governor Miller is very concerned
about the Mining Law issue. It is a very important issue for our
State.

With the discovery and development of silver mines in Nevada
in 1859, Nevada stepped to the forefront of hard-rock mining in

this Nation, and it has through the years pretty much remained in

that position. Today we lead the Nation in the production of gold

and silver, and also some other minerals such as barite and gyp-
sum and lithium carbonate.

In 1872, William Stewart, Senator from the State of Nevada was
instrumental in getting the 1872 Mining Law passed. So we have
a long history that covers this 1872 law.
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Our position and production here in Nevada is number one in the
Nation, as I said. In terms of gold, that is our most important com-
modity, and that industry employs some 13,000 people directly,

with another 40,000 in direct jobs related to the industry. And as
has been mentioned before, they are high-pa)mig jobs, about
$37,000 per vear.

I would like to call your attention to how important these jobs
are to some of our rural communities such as Elko, Nevada. Elko
was recently named the best little city in America in Norman
Clampton's book. The 100 Best Small Towns in America. Truly this

is partly because of mining in the area. Of the 16,580 population
of Elko, about 5,400 of those people are directly in the mining busi-

ness; that is, 33 percent.

We appreciate very much Chairman Rahall's efforts to bring this

subcommittee in past years out to the communities that would be
sifTected by the bill. He and Mrs. Vucanovich came to Reno, Ne-
vada, in 1991 and conducted a field hearing there.

In fact, I would like to tell the committee that both Mrs. Vucano-
vich and Chairman Rahall at that time, together with their staffs

and myself and a small miner, went down a small mine, approxi-

mately 100 feet, down a vertical ladder and looked at the working
of a very, very small mine. And indeed, as was stated earlier, Mr.
Rahall does wear miner's boots, not tassled shoes.

Mr. Lehman. Was he in the dark?
Mr. Fields. We had a head lamp for him on that particular occa-

sion.

In fact. Governor Miller testified at that hearing in Reno and
pointed out his opposition to various aspects of one of the prede-
cessor bills to H.R. 322.

We have some continuing concerns in the State of Nevada be-

cause so much of our production is coming from public lands. We
estimate—and this is based on a recent, as early as two week ago,

survey of all of our mining operators—we estimate that 58 percent
of the hard-rock mineral production in the State is coming from
public lands.

So you can see how important that is to us. It is particularly im-
portant for the future of our industry and our State because 87 per-

cent of the lands in the State are managed in one form or the other
by the Federal Government.

In that same survey that I mentioned that was conducted by our
department, the department of minerals, we looked at what the in-

dustry thought the effect of an 8 percent gross value of production
royalty would be on their future operations. And the response back
to us—and it has been provided to the Governor—is that imme-
diately the expectation would be a reduction in work force of 16
percent on all mines, and about 19 percent if you just look at the
mines with 50 percent or more production from public lands. So I

think the concern about potential lost direct mining jobs is some-
thing that the committee needs to be very, very aware of
The Grovemor thinks that each of these lost jobs, of course, is a

job that represents the primary source of income for a family, and
I am sure the committee understands that as well.

Another immediate impact of the royalty that we believe would
occur as a result of our survey of these operating mines is the near-
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immediate negative response that exploration would have. Explo-

ration on public lands, according to this survey, would fall by about

60 percent. In Nevada, that is a difference between $100 million

expenditure and $40 million expenditure.

That, of course, leads one to the conclusion that the future of the

industry would be gravely impacted by the loss of this exploration

as a result of the higher costs brought on by the royalty.

Now, we as a State do not intend to enter the discussion or the

argument, if you will, between industry and the proponents of high

royalties. But I would like to offer to the committee the experience

of Nevada. Nevada has had a net proceeds of mines tax since its

constitution was first drafted in 1865. It has been changed and var-

ied from time to time. In fact, most recently in 1989, a 5 percent

capping on the net proceeds of mines tax was put into our constitu-

tion.

But we would be happy to work with the committee and any of

its staff to look at how our net proceeds of mines tax is worked.

It is fairly straightforward in that it starts with a gross value,

there are allowable deductions in statute, arrive at a net, and then

a percentage is applied to that net.

I realize we are not talking about a royalty in our net proceeds

of mines. It is a tax. But I think the same concepts could apply.

I am sure that our department of taxation would be available to

your committee as well that could get into the real detail of how
net proceeds work.

In addition to royalty, the Governor has specific comments on

Title II of the bill. This is the section which addresses the environ-

mental issues and the public's opportunity to have input during the

operations of mining on public lands.

Both environmental protection and public involvement in the

process are very valued and important parts of what should be the

laws that govern mining. They are certainly in Nevada, and we
support that wholeheartedly.
However, the approach in H.R. 322 is overly restrictive and un-

duly raises uncertainty in the business of mining. And I am want-

ing to stress very much this concern about uncertainty. If mines or

mining exploration cannot have some assurance that what it finds

to be able to mine under all the rules and conditions that exist at

the time, then no one will invest the millions of dollars that are

required to discover hard-rock mineral deposits.

The two things that raise the uncertainty, we think, are the cur-

rent language regarding unsuitable reviews and the current lan-

guage involving the opportunity for citizens' suits. As Chairman
Lehman mentioned during the morning session, I think there are

some very valid concerns about the citizens' suit provision which
would provide the opportunity for citizen against citizen.

I don't think that is gooa policy in Federal law. I think that

raises so much uncertainty, if that were a part of Federal law, that

it would be very difficult to finance exploration and mining oper-

ations. And that is a concern of the governors, again looking at the

future of this industry.

In Governor Miller's four years as Governor he has overseen the

adoption of a reclamation law in Nevada and also some very strong

tightening of the water pollution control regulations that govern
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mining in our State. They are working well, and the reason they

are working well is because they were put together by industry

working in cooperation with the environmental community and
State regulators. It was a collective effort, a lot of agreement in

process, a lot of absolute fighting in the process, but now we think

we have some very, very strong laws that govern mining, £ind we
would hate to see a Federal bill set those aside in favor of new, un-

tried regulations that are coming fi'om the Federal level.

Mr. DeFazio mentioned this morning his desire to arrive at some
threshold, if you will, for smaller miners. And I would like to ex-

tend that to explorationists, who should not be faced with the same
degree of rigor in their permitting process. I am not saying they

shouldn't have the same requirements for environmental protec-

tion, but perhaps an easier process that would shorten the amount
of time required to get approval to go ahead and explore or to go

ahead and mine a small mining operation that posed no chemical

toxicity problem. We have those types of rules of Nevada and they

seem to work very well.

Very quickly, a couple of other issues in Title II that the Gov-

ernor is concerned with is the bonding for accident contingencies.

We have reclamation performance bonding requirements in our

State. In the three years that it has been in effect, we find that

bonding is something that is difficult to obtain by even the strong-

est economies.
Commercial surety is difficult to obtain for mining reclamation.

The thing you have to have to get bonding is very clear; what is

called release criteria from the Federal Government, or the State

government, in our case. What will it take in order to get the com-

pany off the hook, when is reclamation complete? So the accident

contingency provision needs to be looked at very carefully.

Also, backfilling of pits is an area that we have some concerns

with. We know that pits need to be left in a stable and safe condi-

tion, but in Nevada our backfilling requirement is there. But if an
operator can demonstrate that it is not economically feasible to

backfill a pit, it is not required. It is not a matter of waiver; it is

just simply not required.

However, where it can be done, for example, adjacent pits, then

it is required, but it has to be economically demonstrated one way
or other.

In conclusion. Governor Miller suggests that H.R. 322 needs to

be better modified to better recognize that properly regulated hard-

rock mining on the public lands can be of great benefit to both the

State and the nation. We know that there are aspects of the 1872

Mining Law that need to be reformed.

In fact, reformation, when it is complete, will be welcome, be-

cause the uncertainty that has been created during this process

over the last several years we think has led to the loss of a lot of

exploration in our State. But we hope that whatever comes out of

this reformation process is something that is reasonable and fair to

all sides.

And again, I offer our assistance in any way possible to the com-

mittee, to its staff, to discuss things that have worked in our State,

which I think can be held out as a reasonable model for the Nation.

Thank you.
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[Prepared statement of Hon. Bob Miller, Grovemor of Nevada, fol-

lows:]
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TE8TIN0KY ON

H.R. 323

K0U8B or RSPRBSIMTATXVE8 CONMXTTBE ON MATtlllXL RESOURCES

8UBC0XM2TTEB OK ENBROY AMD MINERAL RESOURCES

BY BOB MILLER, OOVERNOR, STATE 07 NEVADA

MARCH 11, 1993

MR. CHAIRMAN AND MEMBERS 07 THE SUBCOMMITTEE, I APPRECIATE THP
OPPORTUNITY TO TB8TI7Y ON H.R. 322, THB MINERAL EXPLORATION AND

DEVELOPMENT ACT 07 1993.

WITH THB DISCOVERY AND DEVELOPMENT 07 SILVBR MINES BEQINNINO
IN 1S59, MBVAOA STEPPED TO THB POREPRONT 07 HARDROCX MINING IN THE

UNITBD STATES. IN PACT, THE VALUB 07 THOSE SILVBR MINES HELPED
NEVADA TO BBCOMB A STATB IN ISeS. MORE RBCBMTLY, OCR MINES HAVE

LED THE NATION IN THB OUTPUT 07 OOLD, SILVBR, EARITB, MAGNESIUM AND

MERCURY SINCB THE MID-19S0*S. OTHER MINERAL COMMODITIES PRODUCED

IN 8iaNI7ICANT QUANTITIES IN NEVADA ARE OYPSUM AND LITHIUM

CARBONATE

.

THB MIMING INDUSTRY IN NEVADA EMPLOYS APPROXIMATELY 13,500

PEOPLB DIRECTLY AND ANOTHER 40,000 INDIRECTLY IN JOBS PROVIDING

GOODS AND SERVICES TO THB INDUSTRY. THB MIMING JOBS ARE THE

HIGHEST PAYING 07 ANY CATEGORY IN OUR STATB, WITH AM AVERAGE WAOB

07 APPROXIMATELY $37,000 PER YEAR. MOST 07 OUR RURAL COMMUNITIES

ARE EXTREMELY DBPENDBKT ON MINING FOR THEIR ECONOMIC BASE. FOR

EXAMPLE, BLXO, NEVADA HAS A POPULATION 07 16,580 AND 5,400 07 THOSE

PEOPLE OR 33%, ARE OXRBCTLY EMPLOYED BY THE MINING INDUSTRY. AS

AN ASIDE, ELKO WAS RHCBNTLY NAMED "BEST LITTLE CITY IN AMERICA" BY

NORMAN CLAMPTOM XM HIS BOOR TH» ONE KUVPRID BEST SMALL TOWNS IN

WE BBLIBVB THB BILL BE70RE YOU TODAY, H.R. 322, WOULD HAVE A

NEGATIVE B77BCT ON THB 7nTURB 07 MINING IN NEVADA AND OTHER WESTERN

STATES WITH 8IGNI7ICANT AMOUNTS 07 PUBLIC DOMAIN LANDS WITHIN THEIR

BORDERS. WE ARl 0PP08BD TO THE BILL AS IT IS CURRENTLY WRITTEN.

A RECENT SURVEY CONDUCTED BY THE NEVADA DEPARTMENT 07 MINERALS

SHOWED THAT MORE THAN 58 PERCENT 07 OUR MINE PRODUCTION CAME PROM

PUBLIC LANDS IN 1992. THIS IS SOMEWHAT DISPROPORTIONATE TO THE

STATB AS A WHOLE BECAUSE 87 PERCENT 07 NBVADA LAND IS MANAGED BY

THE FEOBRAL GOVERNMENT. OUR BCONOMY RELIES HEAVILY ON THE ABILITY

TO USE AND DEVELOP NATURAL RESOURCES ON THB PUBLIC LANDS.
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ZN THAT 8AMB SURVEY Off OPBRATXMO MINSa RBPRESENTZNa NEARLY AtL
THE PRODUCTION OF OOLO AMD SILVER IN THE STATE, WE LEARNED THAT THE
8 PERCENT 9R088 VALUE OF PRODUCTION ROYALTY FOUND IN THE BILL WOULD
HAVE THE IMMEDIATE EFFECT IN THE FIRST YEAR OF RBDUCINO OVERALL
MINING EMPLOYMENT BY 16 PERCENT. FOR THOSE NINES DERIVING HALF OR
MORE OF THEIR PRODUCTION FROM PUBLIC LANDS SUBJECT TO THE PROPOSBD
ROYALTY, THE DECLINE IN EMPLOYMENT/ ACCOROINO TO THE BURVBY
RESULTS, WOULD BE 19 PERCENT. BEYOND THE FIRST YEAR, EMPLOYMENT
WOULD CONTINUE TO FALL AS MINE LIVES COME TO AM END SOONER THAN
TXEY WOULD HAVE WITHOUT THE RiaH ROYALTY. THE DECLINE IN
EMPLOYMENT IS THE RESULT OF OPERATIONS CUTTING BACK ON THE AMOUNT
OF PRODUCTION FROM PUBLIC LANDS AND CLOSING OPERATIONS PREMATURELY
BECAUSE TEE DEPOSITS WOULD MO LONGER BE PROFITABLE TO MINE. THESE
STATISTICS CAM BE DRY AMD IMPERSONAL. I THINK OF EACH OF THESE
JOBS AS REPRESENTING THE PRIMARY SOURCE OF INCOME FOR THOUSANDS OF
NEVADA FAMILIES.

ANOTHER IMMEDIATE IMPACT OF THE PROPOSED ROYALTY IS THE
DRASTIC REDUCTION IN THE EXPLORATION FOR NEW DEPOSITS. OUR SURVEY
OF OPERATING NEVADA NINES INDICATES THAT EXPENDITURES ON
EXPLORATION WOULD FALL BY 30 PERCENT FOR THE STATE AS A WHOLE AND
BY 60 PERCENT ON PUBLIC LANDS. THIS ENSURES THAT MINING WILL BB
GREATLY REDUCED AS EXISTING MINES ON PUBLIC LAND COME TO AM END.

COMMENTS RECEIVED FROM THE INDUSTRY IN OUR SURVEY SUGGEST THAT
A ROYALTY ON THE GROSS VALUE OF PRODUCTION HAS SERIOUS IMMEDIATE
NEGATIVE IMPACTS, BUT THE LONGER TERM EFFECTS ARE MOST SIGNIFICANT
BECAUSE EXPANSIONS AT EXISTING MINES AMD NEW DEPOSITS ARE NOT
BROUGHT ON LINE AS MINES BECAUSE THEY ARE UNPROFITABLE AT THE HIGH
ROYALTY LEVEL. IN A RECENT ANALYSIS OF THE LONG-TERM IMPACTS OF
12.5 PERCENT ROYALTY, TWO-THIRDS OF THE CURRENT PROVEN GOLD
RESERVES IN NEVADA WILL BECOME UNECONOMIC TO MINE AND LOST TO THE
NATION FOREVER.

WHILE Wl BELIEVE THAT ARGUMENTS FOR SOME ROYALTY HAVE A
REASONABLE SOUND TO THEM, THE CONGRESS SHOULD FOCUS ON PLACING ANY
ROYALTY ON THE VALUE OF FEDERAL MINERALS AFTER COSTS ASSOCIATED
WITH FINDING AND PRODUCING THOSE MINERALS ARE SUBTRACTED. SUCH
ROYALTY WOULD BE ON THE VALUE OF THE MINERAL IN THE GROUND BEFORE
ANY ADDITIONAL VALUE IS ADDED. CONGRESSMAN RAKALL WAS CORRECT IN

HIS ORIGINAL UNDERSTANDING OF THE DAMAGING IMPACT OF A ROYALTY.

A ROYALTY HAS TO BB FOUND THAT DOES MOT POSE A SUBSTANTIAL ECONOMIC
BURDEN, THAT DOBS NOT CLOSE MINES AMD STOP NEW DEVELOPMENT.

NEVADA HAS TAKEN A MET PROCEEDS APPROACH TO MINERALS TAXATION.

NO DOUBT A MET PROCEEDS APPROACH WOULD MAKE MORE SENSE THAN A GROSS

PROCEEDS APPROACH FOR THE FEDERAL GOVERNMENT AS WELL. BUT YOU

8R0UL0 MOT DRAW A FALSE AMALOGY WITH NEVADA. NEVADA DOES NOT OWN

THE MINERALS THAT IT TAXES. NEVADA HAS DETERMINED TO EMPLOY

INDUSTRY SPECIFIC TAXES FOR A SUBSTANTIAL PART OF ITS STATE BUDGET

IN THE ABSENCE OF INCOME TAXES ~ NOT ON TOP OF INCOME TAXES. OUR
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N8T PROCIBDS TAX ALLOWS THE NIMBS TO OBOUCT MOST OT THB DIRECT
COSTS or PRODOCTZOM, XMCLUDZMQ ROYALTIES TO OTHERS, AND THBM WE TAX
TKB NET AMOUNT.

IK ADDITION TO ROYALTY/ Z RAVE A FEW BFECX7IC COMMENTS ON
TITLE II OF TKB BILL. THIS IS TKB SECTION 07 TKE BILL WHICH
ADDRESSES ENVIRONMENTAL ISSUES AND THB PUBLIC'S OPPORTUNITY TO HAVE
QREATBR INFLUBNCB IN TKB OPERATION OF NINES ON PUBLIC LANDS. BOTH
BMVIRONNBNTAL PROTECTION AND A PUBLIC PROCESS IN THE PBRMITTZMO OF
MItnSS ARB CRITICAL TO TKB RESPONSIBLE DBVBLOPNXNT OF THE NATION'S
MINERAL R180URCI8. HOWEVER, TKB APPROACH IN R.R. 322 IS, WE
BBLIBVB/ OVERLY RESTRICTIVE AND UNDULY RAISES UNCERTAINTY IN THE
BUSINESS OF NININO. UNCERTAINTY WILL CAUSE FUTURE EXPLORATION
DOLLARS TO GRAVITATE TO AREAS WHERE THBRB IS CBRTAINTY THAT A
DEPOSIT, IF FOUND, MAY BE MINED.

IN MY FOUR YBARS AS QOVERNOR, I RAVE OVERSEEN TKB ADOPTION OF
A STATE LAW RBQUIRIN9 RECLAMATION OF ALL LANDS DISTURBED BY MINZNQ.
NEVADA HAS ALSO DEVELOPED COMPRBRENSIVB REGULATIONS OOVBRNINO WATER
POLLUTION CONTROL AT NININO OPERATIONS. THESE REQUIREMENTS ARB
WORXINO WELL BECAUSE TXBY WERE CRAFTED WITH A GREAT DEAL OF EFFORT
AND COOPERATION BETWEEN THE MIMING INDUSTRY, THE ENVIRONMENTAL
COMMUNITY AND STATS REGULATORS. WE RAVE ALSO EXPERIENCED GOOD
COOPERATION WITH THE FEDERAL LAND MANAGING AGENCIES.

WE BELIEVE THB RECLAMATION REQUIREMENTS IN TITLE II OF THB
BILL ARE TOO RESTRICTIVE ON EXPLORATION AND SMALL MINING PROJBCTS.
A DETAILED PLAN OF OPERATIONS IS REQUIRED FOR TUB SLIGHTEST
DISTURBANCE AND 1.2 MONTHS OF PRE-DISTURBANCE MONITORING IS RBQUIREO
FOR A PLAN OF OPERATIONS. THIS WILL NOT WORK FOR BXPLORATZON OR
SMALL MINING BECAUSE OF THE LONG PERMITTING TIME AND THE COST
INCURRED BEFORE IT 10 KNOWN WHETHER A VIABLE MINERAL DEPOSIT MAY
OR NAY NOT EXIST. WE SUGGEST THAT A THRESHOLD DISTURBANCE BE
IDENTIFIED IN THB BILL. FOR EXPLORATION DISTURBANCE OF LBSS THAN
TKB TKRB8R0LD ACREAGE OR SMALL-SCALE MINING DISTURBANCE WRBRE
CHEMICAL TOXICITY IS NOT A PROBLXN, THE PERMITTING REQUIREMENT
SHOULD BB LESS RIGOROUS AMD TIME CONSUMING. WE SUGGEST THAT THERB
BE AN OPPORTUNITY FOR THE FEDERAL GOVERNMENT TO DELEGATE APPROVED
RECLAMATION PROGRAMS TO THB STATES.

WE BELIEVE THAT BONDING FOR ACCIDENT CONTINGENCIES IS TOO
OPEN-ENDED AND THAT CONMIRCZAL SURETY WOULD NOT BB REASONABLY
AVAILABLE FOR SUCH AN UNCERTAIN OCCURRENCE. WB REQUIRE RECLAMATION
PERFORMANCE BONDING IN OUR STATE AND KNOW THAT, EVEN WITH VERY
CLEAR BOND RELEASE CRITERIA, BONDING CAM BB A PROBLEM FOR ALL BUT
THE STRONGEST COMPANIES. THE BONDING FOR CONTINGENCIES WOULD MAKE
THE PROBLEM OF OBTAINING BONDS CONSIDERABLY WORSE.

BACKFILLING OF OPEN PIT RAROROCX NINES IS USUALLY NOT
ECONOMICALLY POSSIBLE. MOST RARDROCX MINES ARB NOTHING LIKB A MINE
FOR FLAT-LYING COAL, WRICK CAN BE BACKFILLED WHILE MINING AN
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ADJACINT PIT. XM OROBR TO BACK7ZLL A PIT, A KAROROCK MXMB KU8T
IfSINTZALLY BB KZMBO IK RBVEBSB. THIS HBARLY DOUBLES THE MIMZMO
COBT. VBVAOA LAW RBQOZRBB A MZKB OPBRATOB TO DBM0M8TRATB WKY A PIT
CAMMOT BE BACIVZLLBD. ZF BACKTZLLZMO CAMMOT BB ECONOMICALLY
C0M9LBTB0, XT ZB KOT RBQOZRED. ZF MZNZKO OF A SERIES OF PITS IS
PLAMKBD IV AM ARBA, BACXFZLLZMO MUST BB OZVBN 6TR0M0 C0M8I0ERATZ0M
AND CAM BB REQOXltED BY TXB RBOULATOR IF BACKFXLLXNQ IS ECONOMICALLY
FBABIBLB. IM AMY CASE, KXMBB MOST BB LXFT IN A SAFE AMD STABLE
COMOZTZOM.

WB BELZEVB THB PROVZBZON FOR CZTZZBM B0IT8 FOUND IN TITLE II
OF THB BZLL COULD LEAD TO LZTIQATZOM BROUQHT BY ZMDIVIOUALS WHO
WOULD NORMALLY MOT BB COMSZDBRBD TO HAVE LBOAL 8TAMDZN0 ZN A MZNZNO
MATTER. TRZ8 COULD LEAD TO COSTLY DELAYS OR 8RUTD0WM8 AND RAZ8E
TEE RZ8X OF FZMAMCZMO NZMINO 0PERATZ0M8 BECAUSE OF THE UNCERTAZNTY
CREATED BY TBB POTBMTZAL FOR WHAT MAY TURN OUT TO BE FRZVOLOUS
LAW8UZT8. THB TZMB FOR CITZBBM INPUT 18 XM THB PUBLIC SCOPINO-
CONDUCTED UNDER THE MATZOMAL EMVZROMMSMTAL POLZCY ACT (MBPA) . THZ8
LEADS TO THE DEVELOPMENT OF COMDZTIONS UNDER WHICH NZMZMQ IB
ALLOWED AMD IT SHOULD BE UP TO THE REGULATOR TO ENFORCE THOSE
COMDITZOMB.

FINALLY / TKH UN8UZTABZLZTY RBVZBW PROCESS OBLIMEATED ZN TZTLB
ZZ BBENi TO FURTHBR RAZ8B THE UNCERTAZNTY OF WHETHER A NZMB CAM BE
DEVELOPED OR MOT. ZF A COMPANY 8P1MD8 MZLLZ0N8 OF DOLLARS
BEARCHZMQ FOR A RARDROCX MINERAL DEP08ZT, IT NEEDS AM ASSURANCE
THAT ZT CAM DBVELOP A MIME ZF IT COMPLZES WITH ALL THB PERTINENT
RBQUZRIMINTS. THE PROPOSED UM8UZTABZLITY RBVZBW PROCESS WOULD
RSQUZRB THB DBSXaMEB OF THB 8BCRETARY TO DBTBRNZME WHETHER NINZNO
SHOULD BE ALLOWED OR NOT, EVEN AFTER A DEP08ZT IS FOUND. A
DBCZBZON AQAZNST MZME DEVELOPMENT WOULD MEAN THE MZLLIONS OF
DOLLARS ZN BZPLORATZON EXPENDZTURB6 WERE WASTED. THE EXISTING LAND
UBE PLAMMZNO PROCBiS OF BLM AMD THB FORBST 8ERVZCE CURRENTLY
PR0VZDE8 THE LAND NAMAOBRS WZTU TOOLS TO BET ASIDE AREAS FROM
MULTIPLE USB. THERE Z8 OPPORTUMZTY FOR PUBLZC COMMENT AMD ADEQUATE
LEAD TZNIB 80 BZPLORATZOMZSTB CAM TAKE THAT ZMTO ACCOUNT BEFORE
THEY COMMIT BZPLORATZOM DOLLARS TO AREAS THAT HAVE A LZXELZMOOD OF
BBIMQ RESTRICTED FROM DEVELOPMENT.

C0NCLU8Z0N

H.R. 322 MEEDS TO BE MODZFXBD TO BETTER RECOONXSE THAT
PROPERLY RBaULATBD RARDROCX NZMBRAL DBVBLOPMBNT ON THB PUBLIC LANDS
IB OOOD FOR THB 8TATBS XM WHICH ZT OCCURS AMD OOOD FOR THE NATZOM
AS A WHOLE.

WE KNOW THERE ARE ASPECTS OF THB lt72 MZMIMa LAW WHICH CAM AMD
SHOULD BB AMENDED. FOR EXAMPLE, Z BELIBVB A ROYALTY OM SOME VALUE
OF PRODUCTZOM CAM MOW BB ARRIVED AT XM MSOOTIATIOMS WITH THB
INDUSTRY. HOWIVIR, THE ROYALTY SHOULD BB OM SOMB VALUE NET OF
COSTS RATHBR THAN THE 0R088 VALUE BECAUSE OF THE RIQK COST OF
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DBVKLOPZMa Hivna akd tri vact tkat costs cakmot b8 passed on
THROUQK VRZCB ZMCRBASBS TO CU8T0MBRS.

AS IMPORTANT AS TKZ ROYALTY Z6S0B, H0W8VSR, IS THS KBBD TO
ARRIVE AT RBASOVABLS APPROACHES TO lAND 08B PIANMINQ AMD CITZ2EM
INVOXiVlMIllIT WHICH RXDUCB THB UMCBRTAINTY OP A OBCISIOM TO EXPLORE
POR AHD MIME MINERAL DEPOSITS ON THB PUBLIC LANDS.

AS QOVERNOR 07 THB STATE 07 NEVADA, I URQB THE COMMITTEE, ITS

8TA77 AMD THB INDUSTRY TO CONTINUE TO ATTEMPT TO RESOLVE THS ISSUES
I HAVE POINTED OUT TODAY. YOU ARE ALL MOST WELCOMB TO COME TO OUR
STATE TO SBB HOW MODBRN MINIMO CAN WORK POR TXE BBNE7IT 07 THE
ECONOMY WHILE TAXINO INTO ACCOUNT THB NEED TO PROTECT THE NATURAL
IMVIRONMBMT.

TXANX YOU
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Mr. Lehman. Thank you very much.
Mr. Yearley.

STATEMENT OF DOUGLAS C. YEARLEY
Mr. Yearley. Thank you, Mr. Chairman and members of the

committee. My name is Douglas C. Yearley. I am the President and
CEO of Phelps Dodge Corporation, the second largest copper pro-

ducer in the world, behind the Chilean-owned government corpora-

tion of Codelco.
I might ad lib by saying this is my first congressional hearing,

and I found it educational. It also has been AVz hours and we are
hearing from the first industry representative. I hope you saved the
best for last.

My company employs about 8,700 people in the United States,

14,500 worldwide. We operate in 24 countries, so we are a global

mining company and can put some perspective on the U.S. as it re-

lates to other parts of the world.

We did go through some very difficult times in the middle of the
last decade. We did what we had to in terms of restructuring. We
are now internationally competitive and we hope to remain that

way, and hope to work with you on this bill so that it does not im-
pact the competitiveness of ourselves in the United States.

I am also here speaking as a vice chairman of the American Min-
ing Congress. I think that group is well known to you. With me is

Dave Delcour, who is a technical expert, to assist me, if I have
questions I can't handle.

I don't think I need to describe the Mining Congress other than
to say to you, as you know, it is the trade association representing
the mining industry here in the United States, and I think you
have had many experiences with them.

I would like to begin by making the point that this bill, as we
see it, has the potential for staggering economic consequences.

I would also comment that we have heard several times today
that there is a lack of good economic data. Reference has never
been made to a study that was done last year by an independent
accounting firm, Coopers & Lybrand, and the law firm of Davis,
Gramm & Stubbs, who did a study on last year's mining bill that
was very similar to this year's. Except for the royalty provision,

that study had 10,000 pages of data. It touched on 75 different

mining operations and 35 mining companies. And it did use a mod-
eling system from the Department of Commerce to evaluate the
economic impact of the bill.

I will give you the conclusions of the study, but I would strongly
recommend it be included in your deliberations as you look at the
economic impact here. The study concluded that over time there
would be loss of 30,000 iobs, up to 30,000 jobs as a result of it, and
that net it would actually cost the Federal Treasury money as a re-

sult of unemplojrment payments, reduced taxes, and new overhead
costs.

Finally, it also concluded that in the western states, namely the
14 mining western states, there would be a dramatic impact on the
revenues and on the economies of those particular States.

I know in my own State of Arizona, where mining has a very im-
portant role, the impacts would be on the order of 7-8 percent of
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the GNP of that State. Similarly, there are problems in the State
of Nevada and elsewhere.

I think it is instructive to look at the Arizona experience as it

relates to the 1989 Arizona Hard Rock Mineral Development Act.

Many of the speakers today have talked about the risks involved
in mining, and we are in a risky business. And if we are to con-

tinue to grow as mining companies or even maintain our position,

we have to be able to discover new bodies with exploration.

Exploration is like R&D for manufacturing. It is our future.

There are provisions in the new law that are based on the fact that
we would be able to gain access to public lands in the future.

The current Arizona system, which I mentioned went in in 1989,
does not provide that access or security of tenure that I mentioned.
It was put in after nearly a decade of debate in our State as a re-

sult of court ruling on the constitutionality of the old rules concern-
ing exploration and access, and since it has been put in—and there
is a 2 percent gross royalty with that—the results have been rather
dramatic.

Exploration, as I say, is the future of our business. It is a leading
indicator of where we are going. And the number of exploration
permits have steadily declined. We had in 1989, 120,000 acres that
were under permit for exploration. That has declined to a current
level of 49,000 acres and is on the way to zero at the present trend.

The reason? People do not believe they can go onto this land and
have a surety that if they can discover something they will be able

to develop it. Similarly, the lease income to the State has declined
from almost $1 million to $80,000, and is falling away to zero.

So this is an example, at least in my opinion, of a similar system
to what we have with H.R. 322 that has led to a total decline in

exploration, and with it the prospects of mining development on
State lands in Arizona.
The central issue in the elections—it was talked about earlier

—

was jobs. I notice that we didn't hear very much about jobs from
either the Secretary of the Interior, Bruce Babbitt, from our State,

or from our environmental friends, but clearly that is what our
country needs. And I don't mean jobs reclaiming mines, where no
value is being added, simply moving one sand pile from here to

there, but rather jobs that will create value, which is what we are

all in business for.

The New York Times has reported that the highest wages of any
industrial sector is in the mining sector, although we have had a
fairly significant loss in numbers of jobs. And I am afraid that this

particular law would tend to drive jobs offshore. That is not a
threat, because as a businessman we make decisions on where we
can best explore for and develop their own prospects. We would
prefer to be in this country but we have to do it in a way that is

economically sound.
I think the value of minerals sometimes gets lost in the rarefied

atmosphere of Washington, with due respect. And let me just com-
ment on that. Everything in this room that is lead has come from
copper. The wires that feed these light bulbs are copper. Every
home that is built in the United States uses 430 pounds of copper.

A commercial airliner uses 10,000 pounds of copper. And every
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child who is bom in this country will in her or his lifetime use
1,500 pounds of copper. It is a critical material for our economy.

I am concerned we will be forcing the mining of that offshore, if

there are not some moderations to this law.

I think on balance, certainly from the industry perspective, per-

haps not from the perspective of this room, we think this Greneral

Mining Law in places worked well. But we do know there have
been abuses. And we are here to tell you that we are prepared to

work toward finding reasonable compromises as we go forward.
Last year the industry did sponsor a number of what we thought

were constructive changes to the law. That failed to pass in con-

ference, as you well know. We have submitted to the record the
AMC position on these amendments. But we would welcome the op-

portunity to discuss them.
I must stress a number of important factors for us, from the in-

dustry side, as it relates to any changes that are put forth. It is

critical that we have the right of self-initiation, we have the right

of access to public lands, we have the right to secure tenure.
I think the litmus test for me is, will a bank lend money against

a prospect that has been developed, and the only way a bank will

lend money is if there is a surety of title. Without that, you have
an unknown commercial enterprise. And there is the vehicle in the
laws now that suggests to me that it is entirely possible a consider-

able amount of money could be spent and you would not have that
security of tenure.
My company spends $45 million a year on exploration. Today,

about two-thirds of that is in the United States, and I would hope
that it would stay there, but only if we feel that when we find

something we will have a right to it and not a long and protracted
negotiation with government as to whether it is appropriate to de-

velop it.

Those are large pieces of money that are being spent. I think we
also have to strongly oppose the current royalty and reclamation
regulations as they are in H.R. 322. The royalty provision at 8 or
12-^2 percent to me is something I can't even fathom.
As a businessman, to take 8 or 12 percent off the top of a project

on a gross basis virtually eliminates anything that I have in my
sights today, no matter where it is in the world. And therefore it

is so onerous as to take off the board most an)rthing I know of in

the United States.

The reclamation standard, I know there is a waiver on the open
pit, but there are a lot of qualifications on it. Armorense mine is

the third largest copper mine in the world, a man-made Grand
Canyon. To me it is a beautiful site where it is and as it is. It

would cost us $2 billion to refill that pit. There are 3 billion tons
of material that have been removed from it. And it is just out of
the realm of possibility that we would make work to move that dirt

back into the mine pit and accomplish nothing except create some
short-term iobs.

I don't think an entirely new system of laws are necessary. I

don't think it is necessary to repeal totally what we have here. But
we are certainly willing, as I nave said before, to work with you
on the abuses and find a way that we can satisfy all those who
have criticisms as well as keep the mining business viable.
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The United States cannot afford to make a mistake here. Mining
is an $86 bilHon a year industry directly emplo3dng 500,000 Ameri-
cans. We cannot afford to lose that many good-paying American
jobs or even a portion of them. And I am concerned that this law
in its present form will cause a significant loss in that employment.
Mr. Chairman, let me reiterate our interest in working with you

and the Members of the subcommittee to find an appropriate and
productive solution to the challenges we face. I thank you for pro-
viding us a chance to testify here today.

[Prepared statement of Mr. Yearley and attachment follow:]



215

^b^
AMERICAN
MINING
CONGRESS
FOUNDED 1997

1920 N Street NW Suite 300

rnf^rZ,"^
""'''"' STATEMENT OF

202/861-2600
Fca 202/061-7535

John A Knebel
President

DOUGLAS C. YEARLEY
CHAIRMAN, PRESIDENT AND CHIEF EXECUTIVE OFFICER

PHELPS DODGE CORPORATION

on

HR 322, The Mineral Exploration and Development Act of 1993

before the

Subcommittee on Energy and Mineral Resources
of the

Committee on Natural Resources

United States House of Representatives

March 11, 1993



216

STATEMENT OF
DOUGLAS C. YEARLEY

CHAIRMAN, PRESIDENT AND CHIEF EXECUTIVE OFFICER
PHELPS DODGE CORPORATION

on

HR 322, The Mineral Exploration and Development Act of 1993

before the

Siibcommittee on Energy and Mineral Resources
of the

Committee on Natural Resources

United States House of Representatives

March 11, 1993

Good morning Mr. Chairman and Members of the Energy and
Mineral Resources Subcommittee. I am Douglas C. Yearley, Chairman,
President and CEO of Phelps Dodge Corporation, the world's second
largest producer of copper.

Phelps Dodge employs more than 8,700 people in the United
States. Phelps Dodge is an example of a company that has been
fighting to remain internationally competitive, without the help of
the Federal government. In the mid-1980s, Phelps Dodge suffered
such serious losses that it was questionable whether we would
survive. The company underwent a massive restructuring and
invested in new technologies to reduce production costs. Today we
are healthy, but our future in the United States remains uncertain
because of the threat of legislation, such as HR 322.

Given my concern, I eun pleased to be here today to testify as

a Vice Chairman of the American Mining Congress. Accompanying me
is David W. Delcour, President of AMAX Resource Conservation
Company and Chairman of the AMC Public Lands Committee.

The American Mining Congress (AMC) is the principal trade
association of the U.S. mining industry. Its member companies mine
and process most of the domestically produced metals, industrial
minerals and energy minerals—other than oil and gas—utilized in

the American economy. A large portion of the minerals produced in

this country are from public lands. The American Mining Congress,
therefore, is vitally concerned about legislation governing the
acquisition of mining rights on such lands. I have an oral
statement and will submit several supporting documents for the
Record, including a section by section analysis of HR 322 and a

statement of the AMC position on Mining Law reform.

- 1 -
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Mr. Chairman, the economic consequences of HR 322 would be
staggering. Last year AMC released the results of an independent
study conducted by the accounting firm of Coopers & Lybrand and the
law firm of Davis, Graham & Stubbs. That study analyzed HR 918,
last year's Mining Law bill. The study used real company data and
showed that HR 918, if enacted, would have radically changed mining
as we know it in the United States. Because this year's bill
imposes additional costs beyond last year's bill, with a proposed
8 percent royalty, the results of the Coopers & Lybrand study only
underestimate the impact of the bill we are discussing today.
Based on more than 10,000 pages of data concerning 75 mining
projects of 35 U.S. mining companies, the study employed a modeling
system developed by the U.S. Department of Commerce to evaluate
economic impact on a regional basis, using actual experiences in
the mining industry and current economic conditions.

The bottom line is clear:

With the rental fees and the addition of royalty provisions in
HR 322, some mines that are operating today would never have
been built and other expenditures would not have occurred.
This would have meant 10,000 to 30,000 fewer jobs in mining
related activities.

• There would be no relief for the Federal budget because HR 322
would actually cost the Federal Treasury through increased
government spending for administrative overhead and
unemployment payments, and reduced taxes.

• Repeal of the Mining Law would hurt at every level—Federal,
state and local. HR 322 would result in the elimination of
jobs and economic activity, and reduced incomes by business
and working people. That translates into reduced income
taxes. For example, I would like to share with you the
results of a study prepared by the Western Economic Analysis
Center on the copper industry's impact on the economy in 1991
in the State of Arizona, where Phelps Dodge is based. That
study showed that in 1991, when more than 58,000 Arizonans
were employed as a result of the copper industry, Arizona's
economy gained $5.6 billion through combined direct and
indirect contributions of the copper industry to personal
business and government income. Almost $295 million in
revenues to state and local governments were generated
directly or indirectly by the industry, representing 5.2
percent of the total Arizona economy. Almost 7,700 state
government employees receive salaries because of taxes paid
directly or indirectly by the industry—1,500 of those state
employees are school teachers. Given the remote location of
most mines, the importance of this contribution to the local
economy cannot be overstated.

- 2 -
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Economic activity would be adversely impacted in the 12
Western states where most of the mining on public lands occur.

• State treasuries, which depend on the mining industry for
income taxes, property taxes and mine production taxes, would
be faced with trying to find some way to replace what has been
a dependable source of revenue supporting schools, hospitals,
and highways. I believe it would be instr\x:tive to look at
what has happened in the State of Arizona since passage of the
1989 Arizona Hardrock Mineral Development Act.

Mineral exploration and production is an inherently uncertain
and risky business. The current Arizona system does not provide
relicible access and secure tenure because it creates uncertainty
through discretionary, and therefore unpredictable, lease terms
including a royalty based on the gross value of metals produced.
The Arizona experience provides a clear illustration of the effect
this type of system can have on exploration. New mineral
exploration on state lands has virtually disappeared as
demonstrated by the progressive decrease of both the land held
under prospecting permits and the corresponding rental income to
the State of Arizona.

Since passage of the 1989 Arizona Hardrock Development Act,
the number of acres held under exploration permits has steadily
declined from 121,000 acres in 1989 to 49,000 acres last year.
This compares to a high of 550,000 acres in 1981. Annual rental
income from exploration has declined from $959,000 in 1981 to
$80,000 in 1992. Since 1989, there have been only seven mineral
leases applied for based on mining claims or mineral exploration
permits, and no mineral leases have been issued. Only seven mining
claims have been located since 1989, and there have been no public
auctions of mineral leases under the new public auction system. A
similar Federal system such as that proposed by HR 322 is likely to
have similar results.

Under HR 322 the costs of production for metals mining would
greatly increase, making U.S. minerals less competitive when
compared with deposits in Mexico, South America and the
Commonwealth of Independent States. At a time when our economy is
becoming more global , this legislation would severely diminish the
competitiveness of U.S. mining products in the world marketplace.

The central issue of last year's election was jobs and the
economy. The American people made it clear that they wanted a
healthier economy with the creation of good jobs. On January 31,
1993, the New York Times ran an article that showed that the mining
industry in this country pays the highest weekly wages of any other
industrial sector. It also revealed that the mining industry has
experienced the sharpest loss of jobs since 1979.

- 3 -
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HR 322 would continue the elimination of these good jobs, not
accomplish what the American people are clamoring for, the creation
of good, well-paying jobs.

Other witnesses will focus on specific elements of HR 322, but
I want to make the general observation that the cumulative effect
of the different provisions in this bill would be devastating to
the mining industry, and therefore to the entire U.S. economy.

The majority of minerals and metals are priced on a globally
competitive basis. Increasing costs in the United States or
eliminating access to Federal lands will lead to less U.S.
production, more imports, fewer jobs and an increased trade
deficit. Metals produced in the United States under this system
would simply be unable to compete in the international market.

And this is not just a Western issue. The majority of
manufacturing facilities, which process minerals mined in the West,
are located east of the Mississippi. This bill affects the entire
economy of the United States. Long-term strategic defense
planning would dictate that we be as self-sustaining as possible in
mineral and metal production. However, we are becoming more
dependent on foreign sources of supply. We import 22 percent of
iron ore requirements, 7 3 percent of tin, 70 percent of zinc, 75
percent of nickel and virtually all of our aluminum ore, manganese,
chromium, graphite and cobalt.

The value of minerals to our economy cannot be overstated.
Remember, virtually everything you see around you was either grown
or mined. Three excunples will put this in perspective: each new
home in the United States uses 430 pounds of copper, and the
average commercial airliner uses 10,000 pounds of copper. Every
person bom this year in the United States will, in his or her
lifetime, use 1,500 pounds of copper. The point is this—any
revenue raising measure or changes to our costs or our eibility to
mine on public lands must be carefully weighed against the
potential negative impacts to the economy of this country.

On balance, the General Mining Law we have today works well.
However, we know there have been aOsuses. But reputable mining
companies are not the abusers. Most importantly, we do not insist
that the law be left totally unchanged. Last year the industry
supported a number of changes that were designed to address the
real offenders, and to address legitimate concerns being raised
about the law—including 1) payment of fair market value for the
surface estate, 2) elimination of illegal occupancy of mining
claims, 3) payment of an annual holding fee, and 4) compliance with
a Federal reclamation standard, if no state standard exists. These
changes were included as an amendment to the Senate fiscal year
1993 Interior Appropriations bill, but were deleted during the
House-Senate Conference.

- 4 -
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I have submitted for the Record a copy of AMC's position on
proposed eunendments . We want you to know that the industry would
welcome an opportunity to work with you on these and other issues.

I must stress, however, that there are a number of provisions
of the General Mining Law that are absolutely critical to the
future of mining and mineral development. These provisions must be
preserved in any consideration of changing the Mining Law.

These areas include access to the public lands, the right of
self-initiation and the right to earn secure tenure by discovery of
a commercial orebody, all of which are presently embodied in the
existing law. Any modifications affecting these basic principles
will threaten the industry's ability to explore for minerals and
develop new mining properties.

We also strongly oppose the royalty and reclamation
requirements of HR 322. The excessive royalty provision would
cause the immediate closure of some mines and would discourage any
future development. The reclamation standards are totally
impractical. We have estimated that it would cost Phelps Dodge $2
billion (1992 dollars) to backfill our Morenci mine in Arizona.
Some argue this would create jobs, but I submit to you that this
would not create good jobs, and such an expenditure would not
produce anything of any value to our society. Most states already
have strong reclctmation standards and are in a better position to
understand and address site specific environmental issues. At
Phelps Dodge we support reasonable recleimation standards and have
been actively involved in the development of a Mining Act, which
includes reclamation provisions, that should pass the New Mexico
legislature this year.

Finally, an entirely new system of laws and regulations is not
necessary. To repeal the established, successful body of law
embodied in the General Mining Law and replace it with a new system
that requires extensive regulatory implementation, would halt new
mining activity for a number of years, even if judicial challenge
could be avoided.

HR 322 completely changes the system under which mining is
initiated and conducted on public lands, and substantially
increases the costs.

When we look at the record over the past 121 years, we see the
Mining Law system has fostered the responsible development of an
industry and, indeed, serves the public interest well. As I stated
earlier, we recognize there have been abuses particularly by non-
mining interests, and we would like to address those abuses as much
as each of you.

- 5 -
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Proponents of Mining Law repeal have misled the public into
believing the government is giving away vast acres of Federal land.
The fact is, since 1872, only 3 million acres of public land—or
less than one-half of one percent of all Federal land—have gone
into private ownership under the Mining Law. This is in sharp
contrast to other Federal land programs, including the 288 million
acres converted to farming by homesteaders and the 94 million acres
transferred to the railroads through land grants.

The United States cannot afford to make a mistake here.
Mining is an $86 billion a year industry directly employing 500,000
Americans. We cannot afford to lose more good paying American
jobs. If the Mining Law is replaced by HR 322, any new mining
exploration would be driven offshore, and existing projects would
be forced to mine only high-grade material or shut down because
they simply would not be edsle to compete.

Mr. Chairman, let me reiterate our interest in working with
you and the other Members of the Subcommittee to find an
appropriate and productive solution to the challenge we face.
Thank you for providing us with the opportunity to testify.

- 6 -
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APPENDIX I

American Mining Congress Position on the General Mining Law

Patenting

In addition to requirements already found in the General
Mining Law, the mining industry does not object to paying
fair market value for the surface estate of a mining claim
at the time the patent is issued, provided there are prompt
and fair procedures for determining such value, and the
process of mine development is not unreasoneibly delayed.
Such surface estate value should be the highest of the
nonmining commercial, residential or agricultural use of the
claim surface at the time the patent issues.

While most people familiar with the mining industry under-
stand that it costs hundreds of thousands and sometimes
millions of dollars to develop a claim to the point of
seeking patent, industry is prepared to pay the fair market
value of the land to correct this perceived abuse,

Unauthoriged Dse

The use of unpatented mining claims for residential, recre-
ational or other purposes not related to mineral development
activities is prohibited and regulations should be promul-
gated by land management agencies detailing more effective
methods of enforcement.

Patents should include restrictions prohibiting nonmining
uses such as commercial development and real estate specula-
tion. While legitimate miners have not used the Mining Law

for such nonmining purposes, restrictions on patents issued
would make it impossible for patented land to be used for

purposes other than mining.

Recl«"*» !<>"

The Secretaries of the Interior and Agriculture should
exercise existing authorities to amend surface management
regulations to more specifically and clearly set forth their
authorization to require environmental regulation of activi-
ties on unpatented mining claims. If problems exist that
cannot be addressed administratively. Congress should con-

sider appropriate amendments to the Federal Land Policy and
Management Act.
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with only two exceptions, states have stringent reclamation
standards for mining operations. To insure that all states
require reclamation, existing federal reclamation standards
should be imposed where a state has failed to require recla-
mation.

Prior to any mineral activity causing more than minimal
disturbance to the environment, the claimant should furnish
a reasonable surety bond or other financial guarantee in an
amount sufficient to complete reclamation.

Five-acre eKeaption

The Secretary of the Interior has adequate authority to
modify or delete the provision in the Bureau of Land Manage-
ment surface management regulations exempting mining opera-
tions occupying five acres or less from the requirement of
filing a plan of operations. The Secretary should undertake
a review to determine whether and how such authority should
be exercised. One option would be to adopt the Forest
Service approach, which bases the need to prepare a plan of
operations on the degree of surface disturbance rather than
the acreage disturbed, in an effort to assure the most
appropriate level of land manager oversight.

Annual holding fee

AMC has no objection to claimants being given the option in
some years of paying an annual holding fee or performing
annual assessment work. This will assure that works on the
ground are pursuant to an orderly exploration program and
not merely to meet an arbitrary requirement to hold an
interest in mineralized land. Requiring work on the ground
in some years will ensure that claims are not held for
speculative purposes.

Royalty

Some opponents of the Mining Law suggest that a royalty
should be imposed on mineral production, even though Con-
gress has already imposed a claim rental fee for two years
that is estimated to raise $40-55 million annually.
However, an economic analysis of proposed royalties shows a
large net revenue loss to the federal treasury. This does
not reflect the impact on state and local treasuries.
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Hardrock mining returns millions of dollars annually to
federal and state governments in the form of severance and
other taxes specific to mining, corporate taxes, property
taxes, sales taxes and income taxes.

A royalty would dramatically increase the cost of mining and
reduce the nation's mineral base.

A royalty also raises the cut-off grade of ore being mined
resulting in lower grade ores remaining in the ground.
Thus, some ore containing valuable minerals will be left in
the ground - a poor way to conserve natural resources.
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APPENDIX IX

American Mining Congress Analysis of Specific Provisions of
H.R. 322

Wo Grant of Mineral Rights

The apparent purpose of H.R. 322 is to set forth the jrules
by which minerals found on public lands will be conveyed to those
locating the minerals. Nowhere in the bill, however, has
language been found that constitutes a grant of mineral rights.
Inasmuch as the minerals in the ground are part of the real
estate, which no longer will be available to private appropria-
tion following enactment, the lack of a grant of minerals leaves
the would-be developer of the mineral estate with no interest in
the subject of his development. This deficiency could be cor-
rected by the addition of suitable language in Section 102(b).

Diligence

Current mining law requires prospectors to work their claims
continually until they encounter a discovery of valuable miner-
als. This has proven to be an exceptionally fine way of assuring
that only good faith operators are entitled to initiate a proper-
ty right against the United States. H.R. 322, by contrast,
eliminates the role of discovery in initiating a claim to miner-
als found on pviblic lands and replaces that concept with a
requirement that large sums of money be expended on a claim
annually with no assurance of progress toward a discovery.

Fees

H.R. 322 provides for escalating rental fees, which may be
largely offset by diligent development expenditures. Generally
speaking, such a system will be workable and will not impose
undue hardship in the early years of exploration. Since
exploration should be encouraged and not speculation, it is
entirely appropriate that, though not as effective as the current
discovery provision, development work be allowed as an off-set to
all but $2.50 per acre of the rental charge. Expanding the types
of work counted as diligence beyond that allowed for assessment
work under the current law and recognition of diligence for the
benefit of contiguous claims are positive changes from earlier
versions of this legislation.

The main concerns with the fee provisions are the apparent
open-ended authority given the Secretary to increase fees and the
imposition of user fees found in Section 402. While the purchas-
ing power adjustment found in Section 409 may be justifiable.
Section 104 (a) appears to give the Secretary unrestrained discre-
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tion by requiring esteOjlishment of rates "of not less" than the
amounts that follow. Moreover, the user fee provision is limited
only by the Secretary's spending to administer the Act. No
constraints are imposed on the Secretary's spending practices,
nor does the miner have any recourse to challenge the Secretary's
calculations or assertions as to the appropriateness of adminis-
trative costs. Inasmuch as H.R. 322 would impose enormous new
administrative responsibilities on the Secretary, there is con-
cern that this charge would place exploration and development on
public lands at a severe competitive disadvantage with activity
on state and private lands.

Other Claim Maintenance Provisions

Subsection 104 (d) (2) contains the phrase "in any diligence
year." The phrase should be "for any diligence year" since the
instr\iment is not filed in the year in which the work is
performed.

Royalty

The American Mining Congress remains opposed to the
imposition of a royalty on hardrock mining activities on public
lands. The public interest is better served by maintaining the
increased level of production and exploration activity that would
be lost with the imposition of a royalty.

One of the key determinants in establishing a royalty in
arms-length negotiations among private parties is the degree of
knowledge availeible at the time the royalty is negotiated and the
amount of investment already undertaken by the party reserving
the royalty interest. In a situation such as found with grass
roots exploration on public land, virtually no information has
been developed by the federal government and no investment in the
mineral estate has been made by the federal government. That
situation suggests that any royalty should be nominal in nature.

It should also be noted that a large federal royalty will
serve to discourage or preclude retention of royalties by pros-
pectors and junior companies. There is simply not enough pie
left to cut up. Thus, the mine finders, i.e., prospectors and
small mining companies, will be discouraged from going out and
finding the new ore deposits that will replace those being
depleted.

To the extent Congress nevertheless chooses to impose a
royalty on pxiblic lands mineral production, it is imperative that
there be equitzdale treatment among commodities and among
producers. The fairest royalty basis would be net the value of
ore at a mine mouth. There are several reasons why this is the
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case. First, a royalty is a reserved interest in the mineral
estate and historically it is a share of the mineral, mined and
brought to the ground, that belongs to the royalty holder.
Second, once ore leaves the mine mouth, value is added in
different ways for different commodities. Third, some producers
sell their products at different stages of refinement, ranging
from ore to engineered finished products, and every point in
between. In other words, the royalty owner should have a share
of the copper ore, not the copper wire. Unless Congress is
prepared to allow federal land managers the discretion to negoti-
ate royalties on a case-by-case basis, equity aunong commodities
and among producers demands the type of royalty just outlined.

The royalty rate is preceded by the words "not less than."
Presumably this language allows the Secretary unfettered
discretion to raise the rate, but not to lower it. If the goal
is to enable the Secretary to adjust the rate to maximize federal
revenue, he must be given the authority to lower the rate, since
studies have shown the rate in the bill will lead to lower
production and become a drain on government revenue. If, on the
other hand. Congress does not want the royalty rate controlled by
the market, it ought to set a firm, certain rate that will enable
mining companies to decide whether to seek and develop deposits
on public lands in the United States or elsewhere.

Limitation on Patents and other Transition issues

The limitation on patenting found in Section 107 and the
transition provisions found in Section 4 05 require considerable
additional attention. As written, these Sections raise serious
questions dealing with fundamental fairness and, in all
probability, authorize unconstitutional takings.

Once a discovery has been made under the existing Mining
Law, rights valid against the United States vest in the discover-
er. While these rights can be subject to eibandonment for failure
to comply with various legal strictures, they may not be taken
without due process. It is practically inconceivable that the
courts would find due process in a provision that retroactively
repeals an existing statutory right to a patent.

At the very least, the effective date of repeal of the
patent right must be the date of enactment of new legislation.
Moreover, the date selected must set a deadline for the further
vesting of rights and not merely arbitrarily cut off fully vested
rights awaiting recognition by the Secretary. As written, H.R.
322 not only requires application for patent to have been made
months before any possible enactment of the bill, it also
requires a niomber of other procedural steps controlled by the
Secretary to have been completed.
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These problems are easily avoided by providing a reasonable
transition period for those who are entitled to patents under
existing law. It is suggested that existing claim holders be
given up to three years from the date of enactment to submit a
completed application for a patent. The transition provisions in
Section 405 should be amended to provide that claims must be
converted or be the subject of a patent application within three
years. Where patent application is made, but denied, claims
should be converted as a matter of law.

if«ir< rnTiiiiental Considerations

Reclamation

Title II of H.R. 322 reflects no practical understanding of
mining, the mining industry, or the affected environment.

The reclamation and operational performance standards set
forth in Title II are not supported by any studies on the
standards* technical or economic feasibility. The requirement
that affected land be "...backfilled, graded and contoured to its
natural topography" at the conclusion of mining is an obvious
effort to impose the Surface Mining Control and Reclamation Act's
approximate original contour standard.

The American Mining Congress is supportive of sound reclama-
tion of mined land and is amenable to the notion that any prob-
lems encountered with the existing regulatory regime should be
addressed. The Federal Land Policy and Management Act is the
more appropriate statutory framework for considering this issue.

H.R. 322 should incorporate a recognition of feasibility
based upon such factors as terrain, climate and mining methods.
Section 709 of the Surface Mining Control and Reclamation Act
mandated a study of the applicediility of coal recleunation re-
quirements to hardrock mining. That study, undertaken at the
direction of the National Academy of Sciences, concluded that
hardrock reclamation needed to be addressed on a mine-by-mine
basis and that hardrock mining did not lend itself to rigid
uniform national standards. Current practice of the federal land
managing agencies recognizes these inherent differences and
requires reclamation to be performed in accordance with the
approved specifications defined in each plan of operations.
While it may be appropriate for Congress to mandate certain
guidelines to be considered by land managers in approving plans
of operations, it is imperative that these officials be left with
adequate discretion to consider the unique circumstances of each
mining operation.



229

There is particular concern that Section 201(b) fails to

recognize the difference between advanced exploration and mining.

While a special provision is made for preliminary reconnaissance

work, detailed exploration involving access roads, bulk sampling

and trenching cannot proceed without triggering costly, time-

consuming permitting processes, including baseline studies and

extensive public participation. Advanced exploration may justify

more detailed oversight by the federal land manager, but it

cannot bear the costs associated with permitting actual mining

operations.

Section 201(e)(7) and the last phrase in Section 201(g)(1)-

(c) should be deleted. An operator has no control over the

provisions in the applicable land use plan, which often will have

been prepared with no knowledge of the mineral potential of the

parcel in question. Final reclamation frequently will be incon-

sistent with an applicable land use plan and it is unreasonable

to delay permitting while the cumbersome process of amending a

land use plan proceeds.

Section 201(n)(4)(B) is too absolute. Controls on discharg-

es to surface and groundwater should be tied to limits estab-

lished in discharge permits.

Section 201(n)(5), pertaining to grading, poses major
problems for mine operators. This Section should be amended to

reflect project economics. In most cases it will be uneconomic

to backfill an open pit, yet the bill presumes that will be the

norm. No reference at all is made to the creation of glory
holes, which often are the result of underground mining practic-
es. By definition, glory holes cannot be recontoured to anything
approaching original topography. We believe the entire grading
section needs to be rethought in light of both the economic and

physical realities of hardrock mining methods.

Section 201 (n) (6) would effectively cause the retention of

50 percent of reclamation bonds for 10 years for most public
lands mines. A demonstration of successful revegetation for five

years should be sufficient to end the high cost of bonding.

Section 201(n)(10) gives plenary authority to the Fish and

Wildlife Service to impose any conditions it chooses on mineral
activities. Its role should be advisory only.

Permitting Application Process

H.R. 322 would establish a new application process to permit
exploration or mining. The requirements for a "complete applica-

tion" are such that an application will take at least two years

to develop. For every mine plan received by the administrator, a

notice must be published and a hearing held, if requested by a
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concerned citizen. If a citizen contends that an application is
incomplete, the process is extended until resolved. The mine
permitting process is then extended further and the NEPA review
does not start until the application is complete.

Applicant Violator System

The applicant violator system established in Section 201(g)-
(3) of the bill is far too rigid. The references to "any claim
holder" should be deleted. The enforcement record of a non-
operating claim holder should not be a bar to permit approval.
In addition, by providing that any current violation precludes
permit approval, the bill fails to distinguish trivial violations
from significant violations. Moreover, it is unclear as to
whether or not alleged violations or violations actively being
corrected pursuant to a compliance schedule or consent order
would mandate permit denial.

Citizen Suits

H.R. 322 would take various concepts of citizen enforcement
well beyond limits established by Congress in other environmental
laws. The effect is to shift the principal role of enforcement
to "interested citizens." For example, the citizen suit provi-
sions permit a broader range of actions against the administra-
tors of the law than any other environmental law. They also
contemplate citizen suits against any claim holder, applicant or
operator alleged to be in violation of any provision of the Act.
The broad bases for suits against the Secretary in Section
202(e)(1)(A), (C) , and (D) should be adequate to protect any
legitimate citizen interest. Subsection (B) would only afford an
additional opportunity to harass mine operators and drive up
nonproductive legal expenses. We would ask that Subsection (B)

be deleted.

Unsuitability Process

H.R. 322 would establish a program that requires a review of
"all lands subject to this Act" for their unsuit2ibility for
mining. This would be akin to the massive wilderness review
progreuns that have stymied the Bureau of Land Management and
Forest Service during the past 24 years. It would apply to
approximately 400 million acres. The unsuitability determination
is very broad. It requires that lands be declared unsuitable for
mining if it appears that mining could not occur in a manner that
would satisfy a long list of recleunation or other aesthetic
considerations. The criteria for unsuitadaility are precisely the
same as for permit issuance. Accordingly, the unsuitaUaility
process represents an abstract determination of factors best
considered in the context of a permit application.
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The bill also permits citizens to petition to have lands
declared unsuitable. This would automatically halt consideration
of any mining plan so long as the petition process continues.
There is no limit on the number of petitions that may be filed or
the time by which they must be acted upon. There should be
constraints on the ability to use this process frivolously.
Also, there should be a reciprocal petitioning procedure to allow
removal of lands from an unsuitable designation. Changing
technology and new information might well lead to a finding that
lands previously thought unsuitable for mining are now suitable.

Right to Mine

H.R. 322 gives the Bureau of Land Management and Forest
Service the right to deny a plan of operations even if it com-
plies with the vastly expanded regulatory process, all environ-
mental laws and standards, and survives the "unsuitability"
review. Essentially it eliminates the "right to mine." Obvious-
ly, there are taking concerns, but beyond that, this effectively
makes each proposed mining project a political decision and
eliminates the measure of certainty required to attract or commit
capital to a project. The vast sums required to define the
existence of an economic deposit cannot be justified if there is
not at least a presumption that the discovery can be mined.

Lands Mot Open to Location

With all of the opportunities to deny mining found through-
out H.R. 322, Section 205 at first seems to be merely redundant.
By including areas of critical environmental concern and critical
habitat within its purview, however. Section 205 has the effect
of arbitrarily closing vast tracts of public land from mineral
development. These types of management classifications should
not automatically preclude mining. Often mining can be compati-
ble with the environmental concern or critical habitat needing
protection.

Savings Clause

Section 411(b)(9) provides that nothing in H.R. 322 shall be
construed as superseding, modifying, amending or repealing the
Solid Waste Disposal Act. Under the part of that Act known as
the Resource Conservation and Recovery Act, the Environmental
Protection Agency (EPA) has been considering so-called mine waste
regulations. Many provisions being considered by EPA deal
directly with the matters regulated in Section 201 (n). This
potential for overlap and inconsistency must be addressed in
order to avoid an untenable situation for public lands mining
activity.
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Mr. Lehman. Thank you verv much, Mr. Yearley. We know you
have to leave early but hopefully we will be able to get to the ques-
tions. If you have to go, that would be fine.

Dr. DeVoto.

STATEMENT OF DR. RICHARD H. DeVOTO
Dr. DeVoto. Thank you, Chairman Lehman, and Members of the

subcommittee. I appreciate the opportunity to speak to you today
on a matter of utmost importance to me and my company and to

the economy of this nation.

I am Richard DeVoto, President and founder of Canyon Re-
sources Corporation, an international mining company
headquartered in Golden, Colorado. My side of the story will be the
small side of the story compared to Mr. Yearley's side. I would like

to make mine a personal testimony today as to how this bill as
written would impact my company as I founded it 14 years ago.

Speaking today for my company as well as Independence Mining
Company with whom we have been working on this bill, and we
have provided some constructive testimony today for improvement
of the bill as written. Canyon has been and will continue to be an
advocate of Mining Law reform. We are here to help work with
you, with the committee, to try and address some problems that we
see in the bill as written today to make it a constructive improve-
ment and something that will stabilize the uncertain framework in

which we are operating today in this country in the pending legis-

lation.

The bill as written has some excellent points in it. We believe,

however, there are some imbalanced areas that need to be ad-

justed, and we are going to be making specific recommendations for

changes. These recommendations we think will make this bill

workable, fair, and progressive.

By way of background I should tell you I am both a civil engineer
and a geologist. After receiving my doctorate from the Colorado
School of Mines in 1961, I worked m the petroleum business, and
then joined, as a professor of geology, and taught for 21 years at

the Colorado School of Mines. It was during my career in teaching
there that I formed with two other associates, the company. Can-
yon Resources, that I am now speaking for. That was in 1979.

During our private year as a company, we organized risk capital

and explored for valuable mineral deposits throughout the Western
United States, the South Pacific Basin and the Caribbean Basin.

Today we are a publicly owned, NASDAQ-listed company, with di-

rect shareholders, most of them American, who own an economic
stoke in our small entrepreneurial company.
During this time period, since 1979, we have raised $100 million,

which has gone to create jobs and explore for mineral wealth main-
ly in this country. We have grown to the point of having 115 em-
ployees today with ambitions to employ as many as a thousand
people in the next several years as several new mines come on
stream.
Most of our employees are occupied and working in rural commu-

nities scattered throughout the Western United States. I must
stress the economic value in these communities of our small compa-
ny's operations, places like Lewistown, Montena, Lincoln, Montana,
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Ridgecrest, California, and other locations. And I really want to

emphasize the economic importance to these communities of our
small company's efforts.

We started our first mine in Lewistown, Montana, in 1987, and
today the Kendall gold mine is the second largest taxpayer in rural

Fergus County, Montana. The 75 employees at that mine are enjoy-

ing wages two to three times the wages they earned prior to the
mine's opening, wages they earned in the local community. And
they are sharing in an aggressive productivity gains-sharing plan,

every single person at the mine.
Two other locations of ours where we have projects in the devel-

opment stage are mentioned in detail in the testimony. I won't read
everything here that is in that testimony, but I could say that a
project that we have joint ventured with, Phelps Dodge here in Lin-

coln, Montana, is a very aggressive program of employing 65 work-
ers during the exploration stage, and the workers are involved to

a high degree in community involvement, project managers on the
local school board, the bench here has contributed to the X-rav ma-
chine in the local health clinic, computers to all the schools, classes

in the local schools, and the like.

The project in the desert of California is near and dear to our
heart. It is our next development project—the Briggs project, we
call it. We have invested $10 million to date. We plan to invest an-

other $30 million, and ultimately as the mine comes on stream, we
will be employing 150 people and generating money in payroll,

local taxes and goods ana services.

I have got to mention that the royalty as proposed in this bill,

8 percent gross royalty, would not allow that project to go forward.
There is no question about it. You put a pencil on that project, with
the royalty provision in this bill, and that project will not go for-

ward. This is a very specific project—and you are talking to the
President—there is very much concern about the viability of that
project, to accomplish all of these activities that made these eco-

nomic and social contributions, while adhering to the most vigorous
environmental standards, both self-imposed and as required by
law.

We are particularly proud of Canyon's record. It has been recog-

nized by both the U.S. Forest Service and the Bureau of Land Man-
agement for our reclamation performance in the past 10 years on
our projects.

I can assure you that Canyon plans and desires to maintain its

existence as a domestic mining company. Our future is in your
hands. It is in the hands of this committee and the Congress re-

garding this legislation. There is no question that should this legis-

lation pass as it is written today, that many of our projects will not
get off the drawing boards.

I can state unequivocally that had this bill been in place as it

is written today when I formed the company in 1979, I would not
be here speaking to you today. Had it been in place when we went
public as a public company in 1986, I would not be able to be here
to be speaking to you today.
There are some economic terms in this bill which do not allow

small entrepreneurial businesses to start and thrive on mining in

the United States.
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And I should hasten to add that we haven't paid a penny of divi-

dends to our shareholders over this time period. Our shareholders
have not gotten rich at the public trough for lack of royalty on pub-
lic land.

Something that is near and dear to my heart also is that since
the threat and uncertainty of this legislation has been posed since
January of this year, the analytical community has commented on
companies such as Canyon and others and the threats this legisla-

tion poses economically to our companies.
I can tell you today I have written in my testimony that our

stock prices declined 20 percent since this bill was proposed, and
I can now tell you it has been 35 percent. I wrote this four days
ago.

This bill has a very strong immediate economic impact on mining
enterprises in the United States.

Now, all of this can be changed, the political uncertainty and dis-

couraging political climate, by the adoption of reasonable, rational
and workable amendments to this bill. And I have written concern-
ing four such proposed amendments in my written testimony. I

would like to just touch on two here.

One clearly is the royalty provision. As some of you know. Can-
yon and Independence Mining Company have previously expressed
sentiment for royalty in a limited context. We continue to make
that statement. We think, however, the 8 percent gross royalty is

punitive and destructive and in fact will yield a net loss in reve-
nues to the Federal Government.
And clearly the example of the Briggs project that I mentioned

earlier, if this law passes and the 8 percent rovalty would prevail,

not only would that royalty not be generated by that project, but
the project as we would plan to place it in production now would
generate taxes, revenues, wages and local advantages to the com-
munity, and all of those things would be lost. So this royalty would
create a net loss on that project.

The fees as proposed, there is one thing I like a lot about the fee

structure as proposed, and I would, in contrast to the last panel,
that is the credit for real work, bona fide exploration and develop-
ment work on projects to the minimum of $2.50 per acre. For a
small company such as mine, that is a very, very important aspect
of this bill.

I should tell you that when the appropriation process last year
introduced and passed $100 per claim fee, which amounts to $5 per
acre, to be paid in August of this year for each of the current year
and the following assessment year, that that pajrment as con-
templated will require 100 percent of my company's exploration
budgets.
So 100 percent of my company's exploration budget is now to be

expended in cash payments to the government as holding fees, and
zero dollars are left to be available for real work, on the ground,
to hire drillers and many workers on the ground to assess mineral
value on the claims.
To me there is a counterproductive aspect of the polling fees,

technically, when they escalate as rapidly as is proposed in the cur-

rent bill. I would testify and argue for a decrease in the rate of in-

crease of that rising polling fee as currently contained in the bill.
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Once again, and in conclusion, I would like to reiterate, Canyon
appears before you because we really do want to work towards a

constructive bill which will accomplish the objectives of this com-
mittee and take the bill out of the £irea of uncertainty into some-
thing that is certainly.

If I haven't conveyed it yet, I want to tell you, I am speaking

about my life and my livelihood. This is very important to me and
my company. I sincerely hope our faith in the legislative process is

not misguided.
I volunteer myself and my staff to work further and work and

work and work on getting amendments to this bill. We will make
it constructive, responsible, and work for all of us.

Thank you.
[Prepared statement of Dr. DeVoto follows:]
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Mr. Chairman and members of the Subcommittee, I appreciate

the opportunity to speak to you today on a matter of utmost

urgency to me and my company and, without doubt, of similar

importance to our economy and our nation.

I am Richard H. De Voto, President, Chairman, and founder of

Canyon Resources Corporation, an international mining company,

based in Golden, Colorado. Canyon's business is the exploration

for, and acquisition, production, and sale of, precious metals and

industrial minerals, primarily in the western States and the

Dominican Republic. Formed 14 years ago. Canyon was selected in

1991 as one of the top 100 fastest growing public companies in

America.

I am speaking primarily for my company today. However, we

have been working closely with Independence Mining Company and a

number of other like-minded mining companies in addressing H.R.

322 and other legislative proposals governing mineral activities

on federal lands. Portions of my testimony reflect the views

developed in this vrorklng relationship.

Canyon has been and will continue to be an advocate of

responsible mining law reform. We are here to *«>rk with you in

developing legislation embodying that reform. Our support of

legislation is grounded on two fundamental premises. First, ve

believe the law warrants modernization. Our industry operates in

a fauc more complicated economic and political setting today than
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it did 12 decades ago when the basic statute — the Mining Law —
was written. The Mining Law has served our industry well and we

are understandably attached to it — indeed, reliant upon it.

Yet, as realists, we know the call for reform ultimately will be

emswered and the challenge for us is to seek amicable, not hostile

change

.

Second, our industry requires a stable legal structure in

which to operate — a structure that will not exist until this .

legislative activity is completed and behind us.

While we remain vocal proponents of mining legislation, we

believe the final product must reflect a thorough understanding of

and sensitivity to the conditions and constraints which companies

such as ours face in our daily operations. The legislation %ire

could support %«ould achieve three primary objectives — objectives

%fhich must be co-equal and which can and should be complementary.

The legislation %rould —

— encourage the domestic mining industry to continue to

invest domestically on the federal lands, and provide jobs,

taxes, wealth, and product for the econcnic %»ell-being and

security of this Nation and the local coamunities in which «re

live and trork;
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provide the federal government, which affords us the

opportunity to conduct vital activities on the federal lands,

with a fair return from those activities; and

— ' embrace a distinct recognition of the importance of the

many, diverse resources and values contained on the federal

lands and ensure that those resources and values are

protected or reclaimed during and after our presence there.

We commend the Committee's intention to seek early enactment

of legislation addressing federal land mineral activities.

Unfortunately, H.R. 322, as %n:itten, should not be that

legislation. It will not achieve all three of the overarching

legislative objectives which I have stated. Canyon believes that

a number of the bill's provisions go well beyond what is necessary

to achieve the environmental protection and fair retuim

objectives, emd, by doing so, make achievement of the economic

well-being and security objective impossible. Indeed, %ie cannot

find anything in the bill's provisions which is intended to

achieve that economic well-being and security objective.

Therefore, we will suggest generally here today, and more

specifically during the subsequent deliberations of this

CcBmiittee, improvements to H.R. 322 which *re believe to be crucial

to its ultimate effectiveness.

By way of background, I should tell you that I am both a

civil engineer and a geologist. After receiving my doctorate at

- 3 -
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the Colorado School of Mines, I first *«5rked in the petroleum

business and then became a professor of geology for 21 years at my

alma mater. While teaching there, in 1979 I and two associates

started Canyon Resources Corporation — on a shoestring I might

add — as a private mineral exploration company.

For seven years thereafter, we organized risk capital

financing and explored throughout the western United States,

Australia and the South Pacific, and the Caribbean basin. Canyon

became a public, NASDAQ-listed company in 1986, and today has more

than 80,000 direct and indirect shareholders, mostly American, who

hold an economic stake in our small but ambitious enterprise.

Since 1979, we have raised more than $100 million. We have

built Canyon into a company that today enjoys $22 million in

annual revenues and employs directly 115 people, and that intends

to push its revenues to $70 million and its payroll to 1,000

employees in the next several years.

Our employees are located in diverse and largely rural

locations at mine sites in Lewisto%m, Montana, and Femley,

Nevada; development sites in Ridgecrest, California, and Lincoln,

Montana; exploration sites in Reno, Nevada, and the Dominican

Republic; and corporation headquarters in Golden, Colorado.

Our company's importance to these communities should not be

underestimated. We started our first mine in Lewistown, Montana,

- 4 -
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in 1987. Today, the Kendall gold mine is the second largest

taxpayer In rural Fergus County, Montana. The mine's 75 employees

enjoy salaries 2 to 3 times the wages they earned prior to the

mine's opening — salaries that are enhanced by an aggressive

productivity gain-sharing plan.

A joint venture of Canyon and Phelps Dodge Mining Company

recently discovered a new world-class gold deposit in western

Montana, near Lincoln. The venture has employed 65 workers during

exploration and will grow to 350 employees during production.

More than $20 million has already been spent on this project,

generating jobs and creating tax revenues at the local, state, and

federal level. The anticipated total investment in this project

will exceed $150 million. At Lincoln, the venture has:

staff members serving on the local School Board and

other community governmental entities;

purchased co^mters for every classroom in the local

School District;

contributed an x-ray machine to the local clinic; and

assisted the U.S. Forest Service in marking and

maintaining local cross countxry ski trails.

- 5 -
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Canyon is currently seeking to permit and develop a new gold

mine — the Briggs project — in the desert of southeastern

California. We are particularly grateful to the Chairmen of this

Subcommittee and the full Committee for their willingness last

Congress to amend the California Desert legislation to facilitate

the project. We have already invested $10 million in the Briggs

project. We plan, upon completion of a full-scale Environmental

Ii^act Statement now being prepared by the Bureau of Land

Management, to invest an additional $30 million. That investment

will:

provide employment for 150 workers in three counties of

rural southeastern California;

sustain a $4.5 million annual payroll;

— occasion annual purchases of goods and services worth

$15 million;

— generate the payment of $3 million per year in local,

state, and federal taxes; and

— support the same environmentally sensitive, employee-

empowered strategy vre have followed in previous projects.

I must say now, but will speak more of this later, that the

Briggs project, and this Committee's legislative efforts to

- 6 -
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facilitate it, are placed at grave risk by the royalty provision

in H.R. 322, as written. Put simply, at 8% gross, we %k>u1(1 owe

the federal government much more than the total we anticipate on

our bottom line from the project.

We have accomplished these activities and aiade these economic

and social contributions, while adhering to the most rigorous

environmental standards, both required by law and self-imposed.

We are particularly proud of Canyon's environmental record — a

record that has been recognized by commendations froa the U.S.

Forest Service and the Bureau of Land Management for our

reclamation performance over the past 10 years.

I hope I have left you with little doubt that Canyon intends

to continue its growth with responsible exploration and

development of mineral resources in the United States. We do not

assume, however, that this growth will occur by our efforts alone.

Our expectations, like those of many other mining coaq>anies, are

truly dependent on the outcome of this Committee's and the

Congress's deliberations on mining law legislation. As you have

been told, many mining companies which have honored places in our

economic history and are household names In our econoalc lives cure

moving their personnel, their Investments, and, aost Importantly,

their plans to foreign locales, where the legal bases are more

stable and the policies are more hospitable. Make no mistake

about this. In our dealings with other mining companies.

- 7 -
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particularly in the last yeaur, we have been repeatedly told "don't

bring us projects on federal lands . . . we're going offshore."

I can state unequivocally that had H.R. 322, as currently

written, been before the Congress in 1979 when Canyon was formed,

we would have been unable to grow and succeed as we have. In

other words, H.R. 322, as composed, would not have permitted the

$100 million to have been expended in job creation, wages, and

generation of public wealth. No law has given us a free ride; vb

have yet to pay a dividend to any of our shareholders. Had the

law been H.R. 322, however, we would have had no history to boast

about or shareholders to speak of. As proof positive that our

fears about H.R. 322 are not idle, I can report that last week, in

response to a New York analyst's expression of concern over the

royalty provisions of H.R. 322, the stock price of Canyon

Resources dropped 20%.

A dramatic improvement in this uncertain and discouraging

political climate can occur with the adoption of reasonable,

responsible, and workable modifications to H.R. 322.

I will mention four of the areas in which modifications are

most necessary!

1. ROYALTY.

We understand, even if ve do not share enthusiasm for, the

perceived need for a royalty. As some of you may know, both

- 8 -
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Canyon and Independence Mining Company have spoken for a royalty

in limited contexts. As a company that has gro%m on the strength

of its investment in exploration. Canyon has said that fees before

production are more punitive to us than payment from net revenues

after production begins. Our position, qualified as it is, is

clearly not the industry's. I can tell you, however, that our

concerns about the effects and form of any royalty are identical

to those generally shared by all segments of the industry.

Put simply, an improperly-structured royalty can be self-

defeating. Mining is a capital and cost intensive industry which

is particularly sensitive to payments from gross revenues. He are

different from the coal, and oil and gas industries in our ability

to be responsive to royalties. With the price of our product set

in world markets, with no ability to pass our additional costs on

to the customers, and wi^ most of the value of our product

accruing upon production and not added downstream, the imposition

of the gross royalty contained in H.R. 322 vrould be counter-

productive. The industry will be unable to comait to the new

production from %fhlch the royalties %fould be paid.

I mentioned our Briggs project in California. An 8% gross

royalty at today's gold prices would be approximately $30 an

ounce. Our plan of operation now being processed by the BLM will

produce less than that total on our botton line. If that royalty

is imposed, lost will be not only the hypothetical royalty

payments that would be generated by the project, bat also the

- 9 -
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poblic economic benefits of local. State and federal taxes, jobs,

and purchases of goods and services. Our company, I suppose, has

the option to go elsewhere even after all we have invested there,

bot those local communities which are counting on and are

encouraging our project cannot follow.

In other circumstances, however, this industry is no more

obile than those communities . Companies contemplating new

activities may have the freedom to consider the effect of any

royalty before they make an investment, but those committed to

existing operations do not. Existing operations are "sitting

docks" for any royalty because the investments have already been

ade . . . and on the basis of, and in reliance on, the economic

ground rules set by the existing body of mining law.

2. UNSUITABILITY.

Frankly, I am quite surprised at the perceived need for an

nnsuitability process. We do recognize that some federal lands

possess extraordinary non-mineral resources or values which must

not be disturbed by mineral activities, and that the law should

B«y as much. We believe, however, that Congress has already

enacted the necessary statutes. Large areas have been declared

off-limits to mining already in national park, wilderness, and

other federal Itmd legislation. Each Congress, additional bills

are introduced and enacted to protect additional areas of the

federal lands. Other legislation — such as the Endangered

Species Act, the Wild and Scenic Rivers Act, and the withdrawal

- 10 -
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and Areas of Critical Environmental Concern provisions of the

Federal Land Policy and Management Act — provide authority to the

land management agencies to take discretionary actions to bar

future mineral activities on affected federal lands. Finally, the

reclamation requirements of H.R. 322 will assuredly place

additional federal lands beyond the reach of mining activities.

Furthermore, the unsuitability process ignores entirely the

ability of technology to change and to provide us with continually

improving capacity to conduct mineral activities that avoid

environmental harm. There will be no opportunity to apply those

technologies on land declared iinsuitable under assumptions edx)ut

past technologies. Even existing technologies aay protect the

environmental values for which an unsuitability determination

night be made. Yet, ve cannot know that until the extensive site-

specific data collection, plan of operation preparation, and

environmental impact statement writing for a nineral activity are

completed . . . tasks that cannot occur if the land has already

been determined to be unsuitable in prior large-scale, broad-based

land use planning.

Perhaps legislating an unsuitability process for hard rock

d.nerals appears attractive because Congress has already enacted

such a process for coal. The analogy does not work, however.

First, there nay have been relatively few contplalnts about the

functioning of the coal unsuitability process, but It simply has

not been adequately tested because there has been so little

- 11 -
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additional demand for federal coal since the process's adoption.

There are more fundamental reasons, however, why the existing

unsuitability process for coal is not automatically transferable

to hard rock minerals . Coal is a more ubiquitous resource capable

of development "elsewhere" whenever particular coal lands are

designated unsuitable, and the presence of coal on affected lands

is known at the time unsuitability is considered. Hard rock

minerals, however, occur in far fewer and more discrete locations

that are usually unknown to the land managers. Finally, the coal

unsuitability process concentrated on a single mineral and a very

few mining methods, whereas this legislation and any unsuitability

process it would embrace would have to apply to many more, and

more diverse, minerals and mining technologies.

At the very real risk of being misunderstood and somehow

being perceived as endorsing an unsuitability process despite what

I have just said, I will state that, if any unsuitability process

vere to be imposed upon this industry, itt

should be narrowly focussed on lands that host

critically sensitive and unique resources and only when

enough information is obtainable to be certain that mineral

activities could not avoid any damage to or reclaim those

resources

;

should not usurp existing authority that allows such

protection and reclamation to be offered to, and required by,

- 12 -
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the agencies as a prerequisite for engaging in mineral

activities;

should clearly exempt lands on which existing operations

are underway, and adjacent lands to which operations can

reasonably be expected to extend, at the time the

unsuitability review occurs;

should be applied only during the agencies' normal

planning cycles when plans are revised or significantly

amended;

should not contain inflexible statutory standards,

especially where such standards apply to lands for which the

agencies already have discretion by law to constrain or

eliminate mineral activities;

should encourage the establishment of unsuitability

standards under a formal field-testing and rulemaking process

at least as rigorous as that undertaken to develop coal

unsuitability criteria by Interior Secretary Andrus in 1979;

and

should not serve as a mechanism for delaying

consideration of submitted plans of operation for exploration

or mining.

- 13 -
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3. FEES.

The provisions for royalties, holding fees, and user fees

simply do not work together, except to extract cumulatively

excessive payments from operators. For example, the holding fees

in H.R. 322 escalate rapidly, presumably as an incentive for

diligent development. Yet, under H.R. 322, these fees continue to

escalate and the operator must continue to pay them even after the

goal of diligence is met — even after the mine is developed and

the operator is required to pay royalties. That simply does not

make sense

.

Additionally, the levels of the fees were set in prior

legislation before the royalty provision was added. If a royalty

is imposed, the fees eure no longer the sole revenue source and

should be diminished so as not to discourage exploration. I say

this with real conviction because just the $100 per claim annual

fee enacted in the FT1993 Interior and related agencies

appropriation act could consume 100% of Canyon's exploration

budget over the next 2 yeeurs.

Finally, with the t%ro revenue sources you have proposed —
the royalty and the holding fees — no user fee can be justified.

User fees are more typically imposed on federal land activities

that do not return revenues. Given the revenues to be generated

in this legislation, user fees are patently unfair, particularly

when our industry has no way to audit or control the agencies'

administrative expenditures which the fees are expected to defray.

- 14 -



251

4. RECLAMATION STANDARDS.

Finally, I %rould like to address the matter of statutory

reclamation standards. I personally have a hard time

understanding the need for such standards. I say this because my

company already provides the environmental safeguards and performs

the reclamation tasks that are addressed in H.R. 322 's reclamation

standards. Existing law and regulations — the National

Environmental Policy Act, Federal Land Policy and Management,

National Forest Management Act, Clean Water Act, etc. — assure

our compliance so long as those laws and regulations are properly

administered. Obviously, I cannot object on substantive grounds

to those specific statutory standards which Canyon is already

meeting in its existing operations. Those particular standards

would meet the tests we would set for statutory reclaniation

standards if they are imposed on usi they mist be achievable,

recognize the diverse physical settings and mining methods to

vhLch the legislation applies, be capable of application by the

land management agency without assigning land management

decisionmaking to officials of other agencies, and not be applied

retroactively to existing operations.

Under these tests, at least 3 of the st^andards proposed in

H.R. 322 — hydrologic balance, grading, and wildlife — must be

substantially reworked. Sliq>ly as an exanple, I refer you to the

fish and wildlife provision. It is unrealistic to expect that

disturbed habitat can bo restored to equal or superior habitat

- 15 -
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conditions which existed prior to mineral activities, as H.R. 322

v«3uld require. The provision would not allow off-site mitigation,

even if it would provide more acreage of habitat than that

disturbed. It is even less reasonable to transfer responsibility

for this provision to the Director of the Fish and Wildlife

Service; the staff biologists of the Forest Service or Bureau of

Land Management are fully capable of reviewing and deciding upon

the wildlife components of plans of operation on federal lands.

The Fish and Wildlife Service has not even been given this

independent condition-setting power on federal land for endangered

or threatened species under the Endangered Species Act; the

Service simply advises the BLM and Forest Service on their actions

affecting such species through consultation and the preparation of

recovery plans. The Fish and Wildlife Service must not be given

more direct control of federal land management activities for any

and all wildlife than it has for endangered and threatened

species.

Once again. Canyon appears before you today advocating

enactment of mining law reform legislation. Without such

legislation, our future is cloudy. Yet, the stand we are taking

is precarious, for, if the legislation passes without the vital

modifications I have given as examples and others we hope to

present to you as your Co^iittee's deliberations ensue, our future

will be all too clear — %#e will not be able to grow as a domestic

- 16 -



253

company or contribute to the economic well-being of this Nation,

indeed our very existence will be imperilled. I sincerely hope

that our faith in the legislative process is not misguided.

Themk you for the opportunity to talk with you today. I

volunteer myself and my staff for any further discussions you

might wish on this legislation.

72-558 0-93-9
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Mr. Lehman. Thank you very much. Mr. DeVoto, we appreciate
that.

Dr. Dobra.

STATEMENT OF DR. JOHN L. DOBRA
Dr. Dobra. Thank you, Mr. Chairman, very much for the oppor-

tunity to come and the invitation.

My name is John Dobra. I am Director of the Natural Resource
Industry Institute and Associate Professor of Economics at the Uni-
versity of Nevada, Reno.
My testimony is primarily restricted to the impact of Section 410

of H.R. 322 which calls for gross rovalty of no less than 8 percent
on gross income from production of locatable minerals. Because re-

cent attention has focused on a proposal for 12V2 percent, the fig-

ures and numbers I will go through are based on that percentage.
However, a study which I will hold up and which you have been

given contains a similar analysis for an 8 percent royalty. So both
of those analyses are available to the committee and the staff.

This study is titled, U.S. Gold Industry, 1992, it was conducted
in a joint project by the Economics Institute at the University of

Colorado, Boulder, and by the University of Nevada, Reno.
The data that we are going to go tlu*ough here is basically de-

signed to answer a question that is commonly brought: What does
it really cost to produce gold, how much money are they mciking?
And the data that we are going to talk about covers 90 percent of
the primary gold production in the U.S. So it is not 100 percent,

but it is very close to a picture of the whole industry.
The first objective is to show the immediate impact of the pro-

posed royalty on the industry's cost structure and financial viabil-

ity. The second objective, which I will spend a little more time on,

as I will go over the first one quickly, is, what will the impact of
this be on the industry a few years down the road?
You heard Mr. Fields talk about the immediate impact. But you

keep hearing things about the long-term impact. Well, what we
have done is used our database to get a snapshot of what this in-

dustry could and probably will look like if prices remain where they
are in the year 2000.
And then finally we will add a few comments on the issues relat-

ed to tax equity and efficiency considerations that are raised by the
gross royalty.

I would just point out that throughout this analysis we have
used a spot price of gold at current levels to make the research cur-

rent. We have not used hedging gains. I won't really comment on
that. If you have questions, I would be happy to take them later

too.

Look at the short-term impacts. We have a couple of charts here.

The first one is to look at the cash cost to the industry. We want
to take one brief minute to point out that this is a phrase, cash cost

is a phrase you frequently hear in this industry, and it is a concept
that is frequently misunderstood. So I want to take just a minute
to explain what that is, and to help explain chart 1, which shows
the curve for the industry with and without 12 percent royalty.

Just to explain that curve, what we have done is created a step
function where the graph rises to the right, as you can see, and
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each horizontal segment of that represents the production of 1

mine in 1 year. And the height of it represents the cost. So why
do segments of that curve represent big mines, short segments rep-

resent httle mines.
The dotted hne represents cash cost without royalty. The solid

line with. If you draw in the $330/oz. price of gold which we have
done on the graph, you can see that without a royalty, there are

a number of mines, the ones to the right or the far right, which
are already operating at a negative cash cost. That means not only

are they not making a profit, they are not even generating enough
cash to pay their payroll, their power bill, and for their supplies.

By all rights these mines should be out of business right now.

They stay open for a variety of reasons. When we shift the cost

curve up because of the royalty, you can see that additional mines
come into that category. There are approximately 4 or 5 mines that

are currently in that condition, with a royalty that would triple. So
there is an immediate impact on these very high-cost properties.

But it is important to point out, this does not reflect profitability.

This simply reflects the ability to meet your current obligations

with your cash flow. Many of these mines, even though their cost

may be below the current price of gold, or cash cost, still may not

be making a profit.

To look at profitability, look at graph 2. There are two important

differences here. One is that we are including the cost of capital re-

covery here, and a modest 9 percent profit. The second point,

though, if you go back to the cash cost curve, we are talking about
8.3 million ounces of 1992 production. We are now with this cost

curve looking at the future of America's gold mining industry be-

cause we are talking about 65 million ounces of production that

will be produced or could be produced between now and the year

2000, by 38 mines in our sample.
As you can see from the graph, without a royalty, approximately

47 million ounces of gold worth $15.5 billion can be produced at a

profit. When we shift up the curve with the royalty, that number
reduces down to about 19 million ounces that can be produced at

a profit.

Table 1 should be of some interest to the committee as it consid-

ers alternate royalty schemes. What we do is show gross royalty

impacts for no royalty, 2, 4, 6, 8, 10, and 12 percent rates. I won't

spend a lot of time on it. The information is there for your staff

to use or for you to look at, but I would point out that that group
of high-cost mines is going to have the minimum required sales

price to break even, go up for the average of that group to over

$542 an ounce. For all intents and purposes, this will shut them
down. Again, that is not a big number, but that high-cost group is

very vulnerable.
It is important to point out, I am not trying to suggest there will

be immediate mass closures of mines. I don't think that is the case

at all. But there is that high-cost group that is clearly in danger,

and they are likely to read the passage of this bill as a death no-

tice.

I want to go quickly to the long-term impacts. We have tried to

take these mines and look at three factors: the current production

costs, the reserves, and the land status. What we have tried to do
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is sort of get a picture of where this industry will be in the year
2000.
Land status, that is, being on pubUc versus private land, being

on public land does not automatically mean they will shut. But u
they are on pubUc land and have high costs or don't have sufficient

reserves, the likelihood of their being shut is very high.

So we have gone through this group of mines that you see on this

curve. And the group of 38 falls to 20 that will be operating in the
year 2000.
We then go and look at some of the levels of production on table

2. What we are finding is that we are expecting gold production na-
tionwide on both types of land to fall 23 percent; silver production,

88 percent; employment to fall 26 percent; payrolls to fall, again,

about roughly 26 percent.

The impact on public lands is higher, 32 percent loss of produc-
tion of gold; employment and payroll falling approximately 47 per-

cent.

In Nevada, you get similar numbers in total, and on public lands
as well. In terms of job losses, we are talking between 40 and 50
percent in terms ofjob losses.

So, final point, the royalty is in essence a tax. And as any tax,

you have to consider equity issues and efficiency issues. Efficiency

issues relate to whether or not it affects producers' decisions. This
analysis clearly shows that in the long run, it will affect producers'
decisions. It is inefficient.

Second, it is inequitable. It is not based on ability to pay; it is

simply based on production. It ignores profitability.

It should also be pointed out that if we were talking about a net
tax or a net royalty, these sorts of inefficiencies and inequities

would not be as severe. But, of course, we have to deal with the
law or the act as its written.

Final point. If you take these losses of production and employ-
ment and build them into an estimate of how much money this rev-

enue would generate, numbers like $400 million a year, at least a
few years down the Ime seem very improbable.
The National Wildlife Federation did a study that came up with

that. Based on comparative numbers, we have overestimated gold
revenues by a factor of 2; silver revenues by a factor of 36; copper
revenues by at least a factor of 5. We find it even hard to believe

that the budgeted number of $277 million a year is reachable.

I have attached a number of Wall Street type publications; one
from Donaldson, Lufkin, Jeanrette; one from Leanne Baker of

Salomon Brothers. I encourage you to look at the Salomon Broth-
ers' independent estimate. They say they do not believe that reve-

nues would be as hi^ as $100 million. So you have a range there
that is pretty wide. But I think you need to consider that the im-
pact on production is much greater than what is being counted on
m other places.
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Finally, I guess, the point is that from the standpoint of resource

policy, natural resource policy, this gross royalty will result in the

wasting of significant mineral resources. And for that reason, it

will result in lost jobs and the wealth of Americans will decrease.

Thank you, Mr. Chairman. If we can be of any further assist-

ance, we will be happy to be.

[Prepared statement of Dr. Dobra and attachments follow:]



258

U\l\'Er^S!TY
OF NEVADA

Department of liennnmics 'tl1()

C nUi-j;!- ol l*iistin-».s AJuMiiislr.iliiin

K.-iui. \i\.ui.i.s'i=;=ir-i»iii,

(7(i:) 7S4-lNS=il)

Testimony

of

John L. Dobra, Ph. D.

Director, Natural Resource Industry Institute

Associate Professor ofEconomics

University ofNevada, Reno

and

Paul R.Thomas

Vice President, Economics Insthute

University ofColorado, Boulder

on

H.R. 322,

The Mineral Exploration and DevelopmentAct of 1993

March 11, 1993

before

The House Committee on Natural Resources



259

This testimony is primarily concerned with the impacts of section 410 of H.R. 322 which calls for a

gross royalty of no less than eight percent of the gross income from the production of locatable minerals.

Because recent attention has focused on a proposed 12.5 percent gross royalty, the following analysis of

the gross royalty proposal uses that percentage. An 8 percent gross royalty is analyzed in a recently

completed study with my co-author, Paul Thomas, Vice President of the Economics Institute at the

University of Colorado, Boulder. The study, entitled The US. Gold Industry', 1992. was conducted by

the Economics Institute, University of Colorado, Boulder and the University of Nevada, Reno. It should

be added that although he is not here, Paul Thomas has assisted in the preparation of this testimony.

The data used in this testimony came from a 1992 survey of U.S. gold producers conducted with the

cooperation of The Gold Institute and covers approximately 90 percent of primary U.S. gold production.

The major points of this testimony are covered in the three sections:

1. The first objective is to show the immediate impact of the proposed gross royalty on

the U.S. precious metals industry's cost structure and financial viability.

2. The second objective is to show the longer term impact of the proposed gross royalty.

This analysis uses data on reserves, production costs and land status to determine

which mines are likely to be operating in 2000.

3. Finally, the last section offers some concluding comments on lax equity and

efficiency considerations and the implications of the gross royalty provisions of H.R.

322 for U.S. natural resource policy.

It should be pointed out that throughout these analyses we have used the current spot price of gold

because my professors taught me, and I teach my students, that today's price is the best predictor of

future prices. Any other assumed price would be speculative. In addition, we have not considered

hedging gains because these gains (or losses) are not from the production of minerals which is the basis

for the gross royalty described in setion 410 of the Act Hedging is a financial transaction engaged in to

reduce investors' downside risks. Generally, these financial transactions are not even conducted by the

same companies involved in mineral production. _

1, Short Term Impacts of the Proposed 12.5 Percent Gross Royalty

In the analysis of short term impacts, we have included all mines for which we have data regardless of

whether or not they operate on patented or unpatented mining claims. There are several reasons for this

decision: First, although most analysts that we have talked to believe that the gross royalty proposed in

pending legislation would only affect mines on unpatented claims, there are contrary views. In addition,

the problem of determining how much production comes from patented and unpatented claims is fairly

complex. Although some mines are 100 percent patented or unpatented, many have a mix of claims.

Consequently, as a first approximation of the impacts of the gross royalty, we are looking at how a cost

increase of the magnitude of the proposed gross royalty would affect the economic viability of the

industry. In later sections we look at differentials in impacts related to land status.

To show the impacts of the proposed 12.5 percent gross royalty, the first thing to consider is the short

term impact on operators' cash costs. Cash costs do not reflect profitability because they do not include

- 1 -



260

the cost of recovering capital investments. Cash cosu simply reflect current obligations like labor,

materials, energy, etc.

The U.S. precious metals industry cash cost curve is shown on Graph 1 titled. Effect of 125 Percent

Gross Royalty on 1992 Cash Costs. The curve is a step function in which the width of each horizontal

segment represents the planned 1992 production of one mine. The height of each segment represents the

level of cash costs for that mine. TTie lower, dashed curve represents these producers' cash costs without

a gross royalty. The higher, solid curve represents theses producers' cash costs with a 12.5 percent gross

royalty.

At the current price of $330 per ounce, represented by the horizontal line drawn onto the graph, mines to

the right of point A are currendy operating with a negative cash flow and, according to some analysts,

should already be closed. The increased losses resulting from the gross royalty are likely to hasten that

decision.

Mines on the curve between points A and B are currendy operating on a breakeven (or better) cash flow

basis, although it is important to recognize that none of the mines in this range ofthe curve are

profitable in the sense ofgenerating even a modest return on investment in the long run at cHrrent

prices. With the proposed 12.5 percent gross royalty, these mines will be pushed into a negative cash

flow situation like those to the right of point A and are in imminent danger of closure.

Graph 1:

Effect of 12^ Percent Gross Royalty on 1992 Cash Costs
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Graph 2, titled U.S. Gold Resenes Recoverable at a Profit: Base Case and With a 125 Percent Gross

Royalty, shows the impacts of the proposed gross royalty on industry profitability. Like the cash cost

curve, the width of each segment of the step function represents the production of one mine, and the

height reflects that mine's costs.

There are, however, two important differences berween the cash cost curve and Graph 2. First, the cost

levels on Graph 2 are long run average total costs and include recovery of capital investment in the mine

and a modest, 9 percent rate of return on investment to reflect the opponunity cost of capital. For this

reason, the curve represents the minimum price required for each mine to break even on a long term

basis. The second important difference between the two curves is that the cash cost curve represents 8.3

million ounces of gold produced in 1992 while the total cost curve represents 65.3 million ounces of

cumulative production form 1992 to 2000 by the 38 mines included in the analysis. Hence, Graph 2

represents future production from proven U.S. reserves.

At a gold price of $330 per ounce and without a gross royalty, the graph shows that approximately 47

million ounces of gold, worth over $15.5 billion can be produced at a profit When the cost curve shifts

up as a result of the gross royalty, however, the quantity of gold that can be produced at a profit falls to

approximately 19 million ounces. _

Graph 2:

U.S. Gold Reserves Recoverable at a Profit:

Base Case and with a 12.5 Percent Gross Royalty
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These results arc reinforced by an analysis of Table 1, which breaks the industry into three costs groups:

High-cost producers with long run average total costs (LRATC) over $400 per ounce; mid-cost produc-

ers with LRATCs between $301 and $400; and low-cost producers with LRATCs of $300 or less. The

table shows the increases in the LRATC of these groups with royalties of 2, 4, 6, 8, 10 and 12.5 percent

Again, the LRATC represents the minimum required sales price of gold for the operation to break even.

Table 1:

Increase in Weighted Average Long Rl;^ Average Total Costs (LRATC)
FOR the LI.S. Gold Industry from a Gross Proceeds Royalty

Disaggregated by Cost Category
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In the high-cost category are 10 mines accounting for 7.5 million ounces of cumulative production

between 1992 and 2000. These are also the same mines that find themselves in a negative cash flow

situation described above. While we cannot predict what the operators of these mines will do in the face

of a 12.5 percent gross royalty, it is hard to believe that they will stay open. Their group average mini-

mum required sales prices will rise from $473 per ounce to $542, making the chances of their recovering

their capital investments fairly remote.

At the other extreme, the 12 low-cost mines, accounting for 19.1 million ounces of cumulative produc-

tion, will see their minimum required sales prices rise from $257 to $294 per ounce. While these mines

will continue to make a profit with the proposed gross royalty, they are getting close to a notoriously

volatile gold price.

Perhaps the key point, however, is that the mid-cost mines, which includes 16 mines, expected to pro-

duce 38.8 million ounces, or over one-half of national production form 1992 to 2000, are put into jeop-

ardy by this gross royalty proposal. This group's minimum required sales prices is currently $340 per

ounce without gross royalty which, with the benefit of forward sales, allows them to break even or do so

slightly better at current prices. JVith the gross royalty, this group's minimum required sales price rises

$48 to $388 per ounce.

It is important to note that this does not imply that there will be immediate mass closures of mines if this

proposal is adopted. Clearly, however, mines which are currently experiencing negative cash flow at

current prices are likely to read this as a death notice. While only five or six of the mines in our data-

base are currently in that situation, the proposed 12.5 percent gross royally will, at a minimum, triple

that number.

More significantly, however, the proposed 12.5 percent gross royalty will have a significant adverse

impact orfthe major base properties of the U.S. gold industry.

2. Long Term Impacts of the Proposed Gross Royalty

The objectives of this section are to focus on the long term impacts of the gross royalty proposal on

production, employment, and payrolls nationwide and in Nevada. -

In projecting the impact of the proposed gross royalty, we have focused on what the U.S. gold industry

will look like in the year 2000 if this gross royalty is passed. To determine which mines are likely to

still be operating in 2000 a three step filtering process was employed. The criteria used were;

a. Production Costs

Mines with production costs over $450 after the imposition of the gross royalty were

assumed to close unless continued operations appear likely based on the two following

criteria, i.e., unless they have large reserves and are on private land.

b. Reserves

Mines without sufficient reserves to maintain current levels of production through 2000

were assumed to close. Experience has shown that reponed reserves can be misleading

since many mines operating today report as many or more reserves than when they

- 5 -
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opened. However, the assumption employed is that unless the mine has extremely low

production costs or is on private land, the gross royalty will make it unlikely that new

reserves will be developed because higher returns will generally be available from

developing reserves on private lands or in foreign countries. The combination of low

gold prices, the unsecured nature of property rights in mineral resources on public

lands resulting from mining law reform, and, finally, the inequitable gross royalty

proposed by H.R. 322, will make development of new reserveson U.S. public lands

impractical.

c. Land Status

In general, if mines are known to be operating on private land it was assumed that they

will continue operating through 2000 unless they have reported insufficient reserves or

extremely high costs. In cases where the land status of a mine was unknown, it was

assumed that the mine would pay a gross royalty. As it turned out, no mines were

projected to close purely on the basis of land status, however, land status combined with

high costs and low reserves did lead us to project the closure of numerous properties.

Using these criteria, the list of 38 operating mines in the U.S.for which we have long run operating data

was reduced to a list of 20 mines expected to still be in operation in 2000. Table 2, below, provides

summary data for these mines in 1992 and projected data for 2000. Note that in making these projec-

tions we have assumed that these mines will not cut back on their rates of production, employment and

payrolls. This assumption is almost certainly incorrect, making this an "optimistic" projection.

Table 2 shows precious metals production, employment and payrolls (for mine and mill workers only)

broken down four ways: Total U.S.; U.S. Public Lands; Total Nevada; and Nevada Public Lands. We

point out that we have only included mine and mill workers employment and payrolls to make an impor-

tant point about the impact of the proposed gross royalty: This legislation will have its greatest impact

on American working people who drive trucks, operate shovels and maintain equipment. The profes-

sional staffs of these companies will be less affected since they will be developing, designing and

overseeing operations in other pans of the world. Hence, it will be the blue-collar worker, often a union

member, who will bear the burden of this legislation.

As would be expected, the impacts on mines on public lands is greater than the total. Total U.S. gold

output is expected to decline by 23.5 percent and a similar decline is expected in Nevada. A somewhat

higher decline in production from public lands is expected: 32.3 percent nationally, and 29.5 percent in

Nevada.

Differentials in the impact on private versus public lands for employment and payrolls are significantly

greater because of the expected closure of numerous small, high cost, low reserve properties on public

lands. U.S. public land mine and mill employment and payrolls are expected to decline by approxi-

mately 47 percent Expected declines in Nevada public land employment and payrolls are expected to

be around 44 percent
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Table 2:

U.S. Precious Metals Industry, 1992 and 2000

With a 12.5 Percent Gross Royalty

1992 2000

U.S. Totals

Percent

Change

~\

Gold Production (1 .000 ozs.)

Silver Production ( 1 .000 ozs.)
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and employment that result from taxation. Principles of horirontal and vertical tax equity are related to

ability to pay: Those with equal ability to pay should pay the same and those with greater ability to pay
should pay more.

Holding the proposed gross royalty up to these standards yields fairly disappointing results. From an

equity standpoint, equally profitable mines producing different levels of production will pay different

royalties. Hence, the proposal is not horizontally equitable. In addition, larger unprofitable mines will

pay higher royalties than small, highly profitable mines. Hence, the proposal is also vertically inequi-

table, and fails both tests of tax equity.

With respect to the implications of the gross royalty for allocative efficiency, the analysis of the long

term impacts in section 2, suggests that the proposed gross royalty will generate significant inefficien-

cies. Job losses and payroll reductions between 40 and 50 percent at operations on public lands by the

turn of the century is a very significant burden for the economies of producing states like Nevada to

bear. Also recall that this is a fairly optimistic projection because we have assumed that operations on

public lands will continue their current levels of staffing and production with the gross royalty. It is not

unlikely that with this gross royalty and current prices, U.S. production from public lands could fall to

one third of its current level by the end of this decade, eliminating a similar proportion of the jobs now
created.

It should also be pointed out that a modest royalty or net income wuld not have the serious tax equity

and allocative efficiency problems associated with tlie proposed gross royalty.

As a result of the large cutback in gold production from public lands that we foresee as a consequence of

the proposed gross royalty, estimates of the revenue that the gross royalty would raise are highly sus-

pect. For example, estimates by the National Wildlife Federation (NWF) which estimate close to $400
million (The Last Free Lunch on the Old Frontier: Hardrock Mining and the Reform of the 1872 Min-
ing Law) is a case in point We suspect that the NWF has over estimated gross royalty revenues from
gold by a factor of 2 and revenues from silver by a factor of 36.

In the case of copper production, the NWF estimates assume that 25.5 percent of U.S. copper production

comes from public lands, an estimate that differs substantially from what we have been told by copper

producers. Copper producers and industry analysts that we have contacted have consistently main-

tained that the percentage of copper from public lands is small. We believe that the NWF has over

stated revenues from copper royalties by at least a factor of 5, and probably more. Since copper and
gold are the two biggest revenue producers (silver is the fourth largest) we think that the NWF estimate

is grossly overstated. Even more modest revenue estimates, like the $277 million administration esti-

mate, are difficult to substantiate. One Wall Street analyst (Leanne Baker, Salomon Brothers, U.S.

Mining Law of 1872 - (Costly) Change Coming, March 8, 1993) projects revenues of "no more than

$100 million", an estimate which we would give more credence.

From the standpoint of natural resource policy, which is the both the purview of this Committee and the

interest of the scholars associated with the Natural Resource Industry Institute at the University of

Nevada, Reno, the gross royalty provisions in section 410 of H.R. 322 represents a serious threat to U.S.

mineral production capabilities. The gross royalty will result in the "wasting" of significant proportion

of U.S. precious metals resources. This "wasting" will occur because in the face of higher production

costs resulting from the gross royalty, producers will raise their cut-off grades, leaving millions of

ounces of lower grade materials in the ground. Hence, jobs are lost, and the wealth of the American
people is reduced.

- 8 -
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U.S. Mining Law of 1872 —
(Costly) Changes Coming
A Premium for International Diversification?

• We believe that changes will be made to the Mining

Law of 1872 this year. Hearings begin on March 11 and

March l6 in the U.S. House and Senate, respectively,

on bills that would introduce an 8% gross proceeds

royalty on hard-rock minerals extracted from Federal

land. The Clinton budget proposes a 12.5% royalty.

• Other proposed changes in the law would make it

increasingly expensive and cumbersome for mining

companies to explore for and develop minerals on
Federal land. We believe that the passage of these

provisions would accelerate and intensify the

companies' shift toward exploring and developing

projects elsewhere — a trend that already is well under

way. Over time, we believe that the investment

community will reward, rather than penalize, the shares

of mining companies that are diversified internationally.

• The proposed changes would exert only a modest
effect on mining companies' earnings in the 1994-95

period, in our view. With only a few exceptions, the

major U.S. gold and copper mines operate on land that

is patented — or otherwise non-Federal. Beyond 1995,

however, the impact of a royalty and other provisions

would be more severe.
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MINING LAW OF 1872 - THE BATTLE LINES ARE DRAWN

The U.S. Government this year appeal's prepared to make sweeping
changes in the Mining Law of 1872 — a statute that has encouraged
prospecting, development and extraction of minerals in the public

domain for more than 120 years. Virtually all of the proposed changes
would hurt the U.S.-based mining industry— but this does not imply
that it would hurt all U.S.-based mining operations or companies.
Indeed, all of the gold companies that we follow are insulated to some
degree against changes in the Mining Law, at least over the next
several years (see Figure 1).

The most onerous proposal would apply a gross proceeds royalty on
hard-rock minerals extracted from Federal land. Bills introduced this

year by Senator Dale Bumpers (D-Arkansas) and Representative Nick
Rahall (D-West Virginia) would phase in an 8% royalty on the value of
minerals extracted. The Clinton Administration's proposed budget
includes a 12.5% royalty. The two legislative proposals also would
make permanent a new law that requires a $100 annual payment for

each mining claim.

It is too early to measure the precise impact of these proposals on
mining companies and their U.S.-based mining operations, for several

reasons:

• The U.S. Government measures mineral production, but neither the

U.S. Bureau of Mines nor the Bureau of Land Management measures
the portion of mining that occurs on Federal land. The General
Accounting Office (GAO) estimated that in 1990, about one third of

U.S. gold production and one quarter of U.S. silver production
occurred on Federal land. The GAO valued the minerals produced on
Federal lands at about $1.2 billion and the value of total hard-rock

mineral production at $8.6 billion.

• Individual mining operations may occur on land that is a patchwork
of private and Federal land. In theory, the Mining Law of 1872 enables
miners to file mining claims and to explore, develop, mine, and sell

minerals from those claims; furthermore, a claim holder can obtain a

patent — or fee simple title — after proving that an economically
minable discovery exists. In actuality, a mine may exist on patented
land, while the support facilities, waste dumps, roads, and tailings

ponds exist on unpatented claims.

• Mining companies will attempt to anticipate adverse changes in the

law. For example, companies with current operations or new
discoveries on Federal land are applying for patents, with the

expectation — or the hope — that they will be "grandfathered" into the

legislation and not have to pay a royalty. Some are far along in the

process, while others are not. American Barrick Resources and Amax
Gold Inc. have received "first-half certificates" for the Goldstrike Meikle
and Sleeper Mines, respectively — and likely would be excluded from
a royalty provision.

• We believe that most Government estimates overstate the potential

revenues that the proposed royalties would generate. For example, the

Clinton budget assumes that a 12.5% royalty would bring $277 million

in revenues by fiscal year 1997. We believe that it would be no more
than $100 million. Moreover, the Clinton estimates do not account for

the fact that the royalties would be tax-deductible and would reduce
taxable income to the companies. The new $100 annual fee on mining
claims already is prompting companies to drop all but their most
prospective claims, which also will reduce actual Government receipts

relative to current projections.

There is no question, however, that the proposed royalties would have
an adverse impact on mining operations where it would apply. Our
preliminary research and discussions with companies suggest the

following general conclusions:

March 8, 1993 Salomon Brothers
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• In general, the companies with long-lived deposits and that have

longevity in the U.S. mining industry have patented the mining claims

that they use in actual mining operations. Through the patenting

process, the land has moved from the public to the private domain.

• The proposed changes likely will have a greater effect on gold

op)erations than on copper, molybdenum or other hard-rock minerals.

U.S. gold mines tend to be newer — and shorter-lived — than most of

the major base metals operations. Over the years, the patenting process

has become more and more costly and cumbersome, and some mining

companies chose to develop mines without applying for patents.

(Opponents of the Mining Law cite the low $2.50-$5.OO per claim

patenting fee as a justification for a Federal royalty; the Bureau of Land
Management estimates that it costs a minimum of $38,000 per claim to

obtain a patent. Moreover, miners have patented only about 3.2 million

acres of land out of a total of 727 million acres, while the Federal

Government itself has withdrawn about 135 million acres from mining

use.)

• Changes to the Mining Law would influence the future viability of

the U.S. mining industry more than it would affect current operations.

Many of the new — and, as yet, unpermitted — U.S. gold discoveries

are on unpatented Federal land. These include Battle Mountain/Crown
Resources's Crown Jewel deposit. Placer Dome's Pipeline (and South

Pipeline) deposits, Phelps Dodge/Canyon Resources Seven Up Pete

deposit, and Newmont Mining's Grassy Mountain deposit.

• Some of the mining projects now in development are on patented

land by virtue of their location in historic mining districts — for

example, Magma Copper's Robinson Mine in Nevada, Echo Bay Mines's

Alaska-Juneau Mine and Hecla Mining's Grouse Creek project in Idaho.

In Figure 1, we list the U.S. mining operations and prospective deposits

of the gold companies that we follow. We estimate that these

companies will produce 53 million ounces in 1993, including about

525,000 ounces from mines operating on unpatented Federal lands

(about 10% of the total).

Figure 1. U.S.
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ROYALTIES - A HIT TO GOLD MINING COMPANIES

The proposed Federal royalty comes at an inopportune time for the

North American gold mining industry. At close to $330 per ounce, the

price of gold is at a seven-year low, and many of the companies that

we follow already are losing money or are near break-even. A 12.5%

gross proceeds royalty would add $41 per ounce to the cost of

producing gold, while an 8% royalty would add $26. Figures 2, 3 and 4

show our 1993 estimates of cash and operating costs for the major

North American producers. Our operating margins include cash

production costs (excluding deferred mining costs), exploration,

general and administration, and depreciation, but not taxes, interest or

provisions for return on capital.

Figure 2. North American Gold Companies — Cash Margins, 1993E (Dollars Per Ounce)
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Figure 3. North American Gold Companies — Operating Margins. 1993E (Dollars Per Ounce)
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Figure 4. North American Gold Companies — Cost and Profit Margins
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John C. Tumazos

25 Holland Road

Middletown, NJ 07748

March 11, 1993

The Honorable George Miller, Chairman

Committee on Natural Resources

U.S. House of Rq)resentatives

Room 2205 Raybum House Office Building

Washington, D.C. 20515

Dear Mr. Chairman:

At a $330 per ounce gold price an 8% royalty on gold output would levy a $26.40 and

a 12.5% royalty a $41.25 per ounce burden on U.S. gold production from federal

lands. We estimate the pretax costs of the 15 largest North American gold producers at

$304 and 18 smaller producers at $326 per ounce.

This suggests that the larger producers would fall to breakeven under an 8% and lose

$15 per ounce under a 12.5% royalty and that the smaller companies, which do not

enjoy economies of scale in production, exploration or administration, would lose $22

per ounce under an 8% and $37 under a 12.5% regime.

The financial results of some companies would be hurt very badly, since some

companies have very low and others very high pretax costs. Franco-Nevada, Euro-

Nevada, Freeport-McMoRan Copper and Gold, Hemlo Gold, American Barrick, Teck

Corp. and Newmont Gold are examples of companies having pretax costs at or below

$275. However, five of those seven companies operate no mines in the U.S.

Crown Resources, Nerco, and Coeur d'Alene Mines have current pretax costs above

$400. PMC Gold, BatUe Mountain, LAC Minerals, Amax Gold, Echo Bay Mines,

Atlas Corp., and Hecla Mining have costs between $350 and $400. USMX Inc.,

Rayrock Yellowknife, Homestake Mining and Dickenson Mines all have costs between

$330 and $350. Newmont Mining, TVX Gold, FirstMiss Gold, Royal Oak, Pegasus

Gold, Cambior and Canyon Resources have costs between $300 and $330. Roughly

80% or 17 of the 21 higher cost companies with pretax breakevens above $300 operate

primarily in the U.S. Thus, the several lower cost companies operating outside the
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U.S. or as royalty holders skew the average costs structures, which appear very adverse

to U.S. producers.

We have long argued that the "cash costs" that some gold mining companies calculate

understate true costs, since they exclude exploration costs averaging $30 per ounce,

royalties, the Nevada net proceeds tax, reclamation expense, interest expense,

corjxjrate administration and depreciation. Moreover, some gold minirtg companies

include short-life truck fleets, shovels, tailing pond extensions or capitalized stripping

in their depreciation that is excluded from cash costs, and we believe those items truly

are variable costs.

We believe that pretax costs truly are larger than we have estimated. Most companies

have postponed necessary exploration programs due to the six year decline in gold

prices since 1987. Many companies have delayed necessary infrastructure development

programs as well. The infrastructure of underground mines, for example, resembles

that of an office building turned upside down. Typically the preparation of mining

zones for production two or three years ahead represents 25% of the costs of

underground gold mines.

We believe that many companies have delayed necessary mine development costs

simply to survive. For example, the 1991 Homestake Mining annual report

acknowledged that mine output fell in 1991 at its South Dakota mine because of a

shortage of developed mining "stopes," or working places. The Coeur and Galena

underground silver mines in Idaho shut down after extended periods of operation with

$4.50 per ounce direct mine production costs, and we believe they deferred $1.50 per

ounces of costs by delaying development, curtailing exploration, avoiding narrow veins

and focusing on richer veins. Thus, we believe costs truly are higher than our own
calculations indicate.

We estimate that the proposed federal royalties would generate perhaps $50 million of

initial revenue initially. However, they would probably reduce total revenues by their

third to fifth years because they would encourage the shutdown of existing mines,

discourage the development of new reserves near existing mines, discourage the

construction of new mines, and discourage exploration for new mines.

In fact, mining companies began to redirect their exploration dollars to Latin America,

the Southwest Pacific and CIS in 1989 following the Valdez oil disaster in Alaska,

which heralded a period of intense environmental scrutiny. The initial debate of the

Bumpers legislation calling for an 8% federal royalty on mining from federal lands also

has encouraged exploration abroad. In fact, these proposals probably have decreased

federal tax revenues before they have been implemented.
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In many western states mining provides one of the few forms of high wage employment
available. Mining towns often are isolated communities with little diversity to their

economies. A large social cost will be felt in these small communities as the mining

compaiiies withdraw.

Thus, some form of federal disaster relief should be provided for mining communities

to accompany the proposed federal royalty, in my opinion. For example, the loss of

25,000 mining jobs and 50,000 satellite jobs might require $75 million in annual

federal relief if as little as $10,000 per person in welfare benefits were provided. Of
course, some losses to the balance of trade and real GNP would be felt as well as losses

to tax revenue and increases in relief expenditures.

Some recent analyses of ours including a discussion of gold industry accounting

practices (dated 2/8/93), gold industry pretax full costs (1/7/93 pages 8 rightmost

column and 16) and (2/2/93 page 14 rightmost column) and a letter of instructions to

participants in our annual gold conference to please correctly describe all of their costs

(12/10/92 paragraphs six and seven) are included as exhibits.

Faithfully yours,

John C. Tumazos U

cc: Members, House Committee on Natural Resources
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Donaldson, Lofldn & Jenrette
Donaldson. Lufkir&JeruefteSecurd«s Corporator • 140 Broadway New Vbrh, NV 10005 • (212)504 3000

January 7, 1993
1993-92

GOLD MINING INDUSTRY

Gold Mining Companies Must Prepare

for Another Tough Year To Insure Survival

These remarks were prepared in advance by John C. Tumazos for presentation as moderator's

comments at the 1993 DLJ Gold Exploration Seminar in New York on January 12-13.

LONG-TERM REASONS TO FAVOR GOLD

We do not expect today's gold prices to last, and believe that longer-term gold prices need to be

roughly $100 per ounce above current levels to sustain gold output in the five largest gold produc-

ing nations around the world. At present the global gold mining industry is not replacing reserves

nor maintaining underground mine development schedules.

Jewelry consumption, which has exceeded mine output each year since 1989, is a particular favor-

able underpinning to gold prices. Although jewelry demand growth has approached 9% in 1992, we

have simulated gold markets in 1993-1996 based on a 4% demand growth rate that is more consis-

tent with global population and GNP growth rates. Our estimate of 2% decay rate in global gold

mine output suggests that the annual supply shortfall in the gold market will increase by more than

6% of consumption or over 125 methc tonnes annually. We estimate that the disinvestment neces-

sary to balance the market will rise from 130 metric tonnes in 1991 and 292 in 1992 to 387 in 1993

and 815 by 1996 (Table 1), which represents 33% of prospective gold supply by 1996. We do not

believe that central banks, mining company forward sales, European institutions. Middle Eastern

sheiks or individual investors are likely to dishoard on that scale. Several prominent North Ameri-

can gold mining companies no longer hedge, for example.

O Donaldson. Lulkin & Jenrette Securities Corporation, 1993

Additional Intormatlon Is available upon request.
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Clearly, the twin U.S. deficits, low interest rates in the United States, a gradual end to the credit

crunches in America, Japan and Europe, and the expansionary policies of the new Administration

may benefit gold. It is no accident that the dollar weakened 2% following the announcement of

Senator Lloyd Bentsen as the Treasury Secretary nominee. Traditionally, gold and other commod-

ity prices rebound as the global economy grows.

Most Important, current gold prices are too low to sustain the gold mining industry. Our estimate of

2% annualized mine output decay from 1993 to 1996 may prove generous if gold prices continue to

drop. Most new gold mine projects around the world do not offer 10% pretax returns below a $400

per ounce gold price. It is a given that all commodity markets eventually recover after a sustained

period of low prices force participants to exit, and gold's demand growth profile provides some

added comfort.

NEAR-TERM IMPEDIMENTS TO A GOLD PRICE RALLY

The gold market has several hurdles to overcome before it can rally: 1) the tendency of the U.S.

dollar to appreciate in the second half of 1992, 2) stubborn Bundesbank tight monetary policy with

8% German long-term interest rates, 3) gradual 2% M2 money supply growth rates in the United

States, 4) generally tight bank credit conditions globally, 5) investor fears of central bank bullion re-

serve liquidations, 6) investor fears of gold mining company forward sales, 7) continued private dis-

investment and 8) general investor disinterest.

None of these problems is insurmountable. Gold prices now have fallen in nominal terms for five

straight years, however, since peaking near $500 an ounce in mid-December 1987 and averaging

$486 for that month. Average prices have dropped from $446 in 1987 to $437 in 1988 to $381 in

1989 to $384 in 1990 to $362 in 1991 to roughly $344 an ounce in 1992. This is the longest period

of sustained gold price decline since gold price decontrols from the $35 per ounce level began to

be implemented in 1968. Gold price volatility has contracted along with the gold price, which has

added to investor disinterest.

Twenty-six months have passed since the Federal Reserve began to attempt to ease monetary pol-

icy in November 1990 in the midst of the Persian Gulf Crisis. Commodity price deflation has contin-

ued despite bond and stock market rallies, lower U.S. interest rates and six straight quarters of

U.S. real GNP growth. Now that an "end of recession" rally seems tardy in the United States, the

next hopes will be center on either an "end of German or Japanese recession" or else simply wait-

ing for a traditional cyclical peak in commodity pricing several years from now.

REVISED GOLD PRICE FORECASTS

We have reduced our gold price forecast to $345 per ounce from $370 for 1993 and to $360 from

$400 for 1994. We have remained at $400 for 1995 and 1996 and $425 for 1997-2000. We have re-

duced our earnings estimates for most of the gold mining companies for 1993 and 1994 accord-

ingly (see Table 3). Our reduced gold price forecasts are not consistent with economics necessary

to sustain output in the five principal gold producing regions: South Africa, the United States, the

Commonwealth of Independent States (CIS), Australia and Canada. The arithmetic involved in

reaching gold prices of $370 per ounce for 1993 requires nearly a $400 fourth quarter average to

offset recent prices near $335, which seems farfetched at the moment in view of near-term mone-

tary, exchange rate and inflation trends. Oil prices have not been sufficient to encourage North

American reserve replacement for two decades, and the temptation to expect a $100 price rally
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simply because gold mining economics require It may be cause lor folly Only three of the 35 ma-

jor South African gold mines—Kloof at $247, Driefontein Consolidated at $205 and Elandsrand at

$248—had working costs at competitive levels in the September quarter. Twenty of South Africa's

major mines had costs over $300 an ounce.

OUR INVESTMENT RATINGS REFLECT A FAVORABLE BIAS
TOWARD WELL FINANCED GOLD COMPANIES

Our emphasis of gold shares continues to center on the better financed firms that may be able to

seize opportunities in the current tough market environment. We are also attracted to the major

Carlin Trend companies, whose long-term exploration prospects may benefit from the fertility of

their landholdings. Concentration on the better financed companies will be the best strategy until a

robust gold price rally to well over $360 develops.

We currently include American Barrick and Nowmont Mining on our Recommended List due to

their superior finances, superior cost positions and mine development efforts. We rate Coeur
d'Alene Minos very attractive ow'mg to the company's cash balances of more than half its stock

market value and the potential of silver prices to rebound as well as gold. We recently reduced our

investment rating for Canyon Rosources to neutral irom an Analyst's Buy because the continued

poor gold price environment has made it tougher for Canyon to raise the capital necessary to main-

tain its ownership stakes and develop its properties We rate Battle Mountain, Crown Re-

sources, FMC Gold, LAC Minerals, Newmont Gold, Pegasus Gold and Placer Dome
moderately attractive as well, which connotes a 5-20% expected return in DLJ's rating criteria. We
rate Eciio Bay Mines, Teck Corp., Homestake Mining and Freeport-McMoRan Copper and
Gold neutral, and Amax Gold and Freeport-McMoRan Inc. unattractive.

LACK OF ACCESS TO CAPITAL FOR GOLD MINING FIRMS

North American gold mining firms face the most hostile business climate imaginable today. Most

companies cannot afford exploration programs, those lucky enough to have discovered new depos-

its often cannot finance or obtain environmental permits to extract their resources, the North Ameri-

can environmental atmosphere is hostile, the $8.90 one-year COMEX gold price contango provides

a mere 2.7% one-year return for hedging activities, commercial banks are reluctant to lend for de-

velopment of gold deposits having more than $200 per ounce in direct mining costs as today's gold

prices provide little margin for a desirable threefold interest coverage ratio on a long-life property,

the SEC may someday ask gold mining companies to apply current prices to their annual reserve

disclosures, common equity offerings are not available to many firms and even a stronger concern

like Newmont Mining had to resort to a relatively expensive 5.5% convertible preferred to raise

capital. Echo Bay Mines and FMC Gold have had their joint venture partners abdicate mining

properties to them, which may be an increasing trend.

Gone are the days of $450 per ounce spot prices, 1 0% one-year contangoes in excess of spot

prices, gold bullion loans at 2% annual costs, easy common stock offerings at 35 times earnings,

Canadian flow-through exploration shares or European investor interest. There are no longer: 1) a

tent city along the Humboldt River on the east side of the Carlin Tunnel, 2) a 90-day waiting list for

reputable hotels in Battle Mountain, 3) a need for analysts to phone mining companies to borrow a

bed in their geologists' trailer apartments in Battle Mountain, 4) fully booked flights to Elko or Ely or

5) reasons to make a reservation for a rental car in Elko.
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STRATEGIES TO INSURE SURVIVAL FOR ANOTHER YEAR
OR TWO AT ANOTHER 5% GOLD PRICE DECLINE

Past speakers at our annual seminar included Galactic Resources, Northgate Exploration, and

International Corona, which have not survived after implementing financial strategies requiring

gold prices nearer to $400 an ounce. Freeport-McMoRan Gold Co. has chosen to sell out, win-

ning better returns for its shareholders in a falling gold market. Homestake Mining, Amax Gold,

LAC Minerals, FMC Gold, Placer Dome, Battle Mountain, Pegasus and others have made ac-

quisitions in the 1989-1992 time frame that could have been made less expensively if the buyers

had waited.

Clearly a prudent manager must have a realistic contingency plan for another 5% decline in gold

prices to perhaps $310 per ounce that extends for another year or two. One unpleasant scenario in-

volves a "saucer-shaped" bottom in which prices simply stay near current levels. Gold mining com-

panies that are producing less than 400,000 ounces annually or have less than a $400 million

stock market capitalization appear more vulnerable since they have least access to equity markets

or lenders. A prudent investor must consider the same contingencies in order to measure risk and

returns.

In our view, only five companies in the smaller size class under 400,000 ounces of future gold out-

put or $400 million in stock market value are completely secure financially. Franco-Nevada and

Euro-Nevada have cash balances and virtually no operating expenses or capital investment re-

quirements. Teclr Corporation has a strong balance sheet, low costs at its Hemlo units and sub-

stantial nongold assets. FMC Gold and Coeur d'Alene Mines each have cash balances of more

than $150 million even if their reduced mine operations do not generate much new cash next year.

The remaining companies in the smaller size class below the top 14-sized producers must 1) take

measures to avert a liquidity crisis in the next two years and 2) preserve the upside potential for

their shareholders' values to recover in the future. Simple cost controls applied to operations, ex-

ploration or administration cannot generate enough cash for some companies.

Some organizations face capital commitments to continue existing operations, develop new mines,

repay debts or fund losses. None of the means to raise external capital today is attractive. The pub-

lic equity market, debt markets, bank loans, joint venture opportunities or outright asset sales are

all depressed. We do not expect bank lenders to renew credits in view of the anemic interest cover-

age ratios or relatively short reserve lives that the typical gold property offers today. We do not ex-

pect outside auditors, common stock underwriters or the SEC to strictly police the use of the word

"reserve," although clearly "reserves" that do not offer a 5% return on capital at current gold prices

have limited resale value.

The shareholders of a public company do not benefit when it issues stock at low prices in despera-

tion to bridge a short-term funding need. It would be better to sell the entire concern at the market

price or perhaps a modest premium rather than drive the stock price down by issuing shares into a

depressed market.

MERGERS AND CONSOLIDATIONS EMINENTLY LOGICAL

Buyers remain available when entire companies are put up for sale. The underfinanced companies,

whether larger or smaller sized, have their best opportunity to preserve shareholder value in merg-
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ing with stronger companies in common stock exchanges, which offer upside recovery potential to

the shareholders of both firms.

The larger-sized firms ought to save at least $10 million in annual administrative and exploration

expenses and the smaller companies at least $4 million annually via mergers. Homestake Mining
estimates that it will save $25 million annually simply from cutting 180 administrative and explora-

tion personnel before considering other merger savings.

Assuming reasonable exchange ratios can be agreed upon, the losers in a merger are the share-
holders of illiquid concerns or the redundant employees. The reluctance of large shareholders to

recognize lost value or the anxieties of potentially redundant senior managers may delay the occur-
rence of some obvious mergers.

Notwithstanding, it appears that perhaps one-third of the North American gold mining companies
under 400,000 ounces in size or $400 million in market value and perhaps several of the larger con-
cerns will merge into larger concerns in 1993 or 1994. We applaud this trend because it will create
larger, better capitalized investment vehicles with reduced aggregate administrative expenses. We
do not expect the creative activity of unemployed exploration personnel to be lost inasmuch as
such individuals usually resurface at smaller, emerging firms.

APPROPRIATE ROLE OF WELL-CAPITALIZED FIRMS
IS TO SEIZE OPPORTUNITY

We cannot stress enough that the appropriate role of the well-capitalized or cash-rich firms is to

seize opportunities. American Barricl<, Newmont Mining, Placer Dome, RTZ, Minorca, Teck
Corp., LAC Minerals, FMC Gold, Coeur d'Alene Mines, Franco-Nevada and Euro-Nevada are
the best positioned companies to make acquisitions from the standpoint of liquidity. As the most
probable cash buyers on the market they can choose among the potential sellers. Of course, nu-
merous other players may enter the fray in common stock-based acquisitions.

Several of these fine firms decline to acquire gold properties, however, owing to the poor financial

returns that acquisition candidates offer. For these reasons Placer Dome, Teck Corporation,
Cambior, LAC Minerals, Minorco, Anglo-American and RTZ recently have bought into copper or
zinc properties. The redeployment of capital or development expertise into base metals poses a
threat to the underfinanced gold producers that waif until it is too late to decide to sell out. Clearly
the companies unable to find mating partners face unpleasant financial realities until gold prices re-

bound markedly.

UPDATED GOLD MINE VALUATION MODELS

At present the market values the top 15 North American gold producers at roughly $1,525 per
ounce of estimated 1996 output, $128 per ounce of recoverable reserves as defined to exclude
higher cost "reserves," roughly 12 times estimated 1993 cash flow and roughly 25 times estimated
1993 earnings (Table 2). Average valuations have been relatively stable considering the erosion in

gold prices and unfulfilled investor expectations of recent months.

The usefulness of the price/earnings ratios as analytic tools is debatable today. At least one-third
of the top 15 gold producers and at least half of the smaller companies are not likely to report prof-
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its in 1993, and some others may register meager earnings too slender to permit meaningful

price/earnings calculations.

The valuations of the smaller producers tend to be different from those of the larger 15 firms. The
smaller deposits do not enjoy economies of scale, and the smaller companies sometimes have

higher fixed administrative or exploration overheads per ounce produced. Consequently, the

smaller companies are less profitable per ounce produced on average. The stock market values

the smaller firms at roughly $920 per ounce of estimated 1996 production and $90 per ounce of re-

coverable reserves as defined, which is a 30-40% discount to those of the top 15 firms (Table 2).

The market values the smaller firms at roughly 22 times their typically more slender earnings and

7.6 times cash flow margins, although the analysis of price to cash flow or price/earnings ratios for

the smaller firms does not appear meaningful owing to their current collective earnings status.

We have graphically presented eight important data series in bar charts (1-8) to simplify the visual

presentation of our valuation database.

PROSPECTIVE VALUATIONS WHEN GOLD PRICES RECOVER

The potential profile of the major North American companies in 1996 will be different. Today's 33

major firms with a nearly $29 billion aggregate market value (Table 4) probably will have merged
into 20-25 concerns to save $1 00-200 million in collective administrative and exploration expenses,

which translates into a minimum savings of $6-12 per ounce over the 15 million ounces of gold that

we expect these firms to produce worldwide.

We look for the average reserve life of the North American-based firms to shrink toward 8.5 years

from the recent ten-year level (Table 4) and roughly 12-year level seen five years ago. Moreover,

we expect the North American-based gold producers to increase the traction of their reserves held

in LDCs or nations other than the United States, Canada or Australia to rise from 24% at present to-

ward 35%. The combination of production increases, reduced levels of exploration activity, redirec-

tion of exploration efforts abroad to avoid North American environmental complications and
declassification of higher cost reserves all have served to delay reserve replacement and reduce

reserve lives. Property write-offs will continue and mine idlings increase as long as gold prices de-

cline.

During the 1980s we looked to the 24% annualized growth rate of North American gold output to

justify premium valuations that typically were twice the level of the overall stock market. Sixfold pro-

duction growth over the course of a decade and fertile exploration potential commanded investor in-

terest.

Contemporary environmental trends, reduced exploration activity, reduced access to capital and
the sustained period of low gold prices all threaten to reduce North American gold output between
the years 2000 and 2005. Common stocks tend to become sensitive to reserve lives when they

range from five to eight years, such as those now approached by Placer Doma, LAC Minerals,

Pegasus Gold, Cambior, Royal Oak Mines, FirstMiss Gold or Agnico-Eagle. Valuations be-

come quite depressed after the most profitable zones fall within a four-year remaining life as the

performance of Battle Mountain, FMC Gold or Amax GoW demonstrated in 1990-1992.

We look for the relative valuation of gold shares to suffer if current trends continue and reserve

lives dwindle. We estimate that a gold price of $400 will be necessary in 1996 to justify the present

10
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$29 billion market capitalization of the 33 companies that we monitor. The valuation of reserves

and production will be at)out the same as seen today, but the valuation of earnings and cash flow

probably will be at a 30-40% discount to today's levels owing to the shortening of reserve lives.

Higher gold prices are necessary to generate the increased earnings and cash flows needed to sup-

port current valuations.

Plac»r Dome and Newmont Mining are the only North American companies that have maintained

very large scale gold exploration programs of roughly $50 million annually despite the recent gold

price declines. Teck Corporation, Newmont Gold, Homestake Mining, Freaport-McMoRan

Copper and Gold, LAC Minerals, Hemlo Gold, Santa Fe Gold and Amax Gold each maintain

exploration efforts amounting to $12-17 million annually. The exploration programs of Battle Moun-

tain, FMC Gold or perhaps a few others may be scaled back slightly from the lower end of that

range. Expending money sometimes facilitates exploration success.

We believe that plenty of gold remains to be found both in North America and around the world.

Man doesn't understand many of the ways that gold occurs in nature. The odds weigh against the

delineation of large amounts of gold in 1993-1995, however, owing to contemporary environmental,

exploration activity and economic trends and the lead times inherent in the exploration process.

Clearly those firms that have laid off most of their geologists have lower odds of discoveries.

While global gold mining costs weigh against too much more erosion in the gold prices, time will

run out for some of the undercapitalized firms in 1993 or 1994 unless gold prices rally robustly in

the coming year. Investors should be attentive to the financial wherewithal of gold companies in

choosing their investments in the coming year.

John C. Tumazos, CFA
(212)504-4233

Note: Prices are as of the close, January 4, 1992.

Anglo-American Gold (AAGIY): 2% Granges (GXL.To)#: "/le

Equinox Resources (EQXTo): C$1 .87 Northgate Exploration (NGX)#: ^/^

Freeport-McMoRan Inc. (FTX)©: 1 7V4 RTZ (RTZ): 41 V2

Galactic Resources (GLC): V^

9 DONALDSON. LUFKIN 1 JENRETTE SECURITIES CORPORATION HAS FROM TIME TO TIME PROVIDED INVESTMENT 8ANKINQ SERVICES TO

THE COMPANY AND HAS BEEN COMPENSATED FOR THOSE SERVICES

* DONALDSON. LUFKIN \ JENRETTE SECURITIES CORPORATION MAKES A MARKET IN TMS SECURITY. HAS PERIODIC POSITIONS IN THIS

SECURITY IN CONNECTION WITH THIS ACTIVITY AND MAY BE ON THE OPPOSITE SIDE OF PUBLIC ORDERS EXECUTED ON A REGIONAL

STOCK EXCHANGE WHERE WE ACT AS A SPECIALIST.

11
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Chart 1

Capitalization per Ounce of Global Reserves

Bema Gold 1

Teck Corp 1

Canyon Resources* 1

Coeur d'AJene 1

USMX INC. 1

Royal Oak Mines 1
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Ctar.2
«-»ta*

Total Capitalization per Ounce of 1996 Estimated Output

Bema Gold 1
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Chart 3

1993 Estimated Price to Cash Flow

FirstMiss Gold

Glamis Gold H
Cambior H

Royal Oak Mines H
TVX Gold

Rayrock H
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1993 Estimated Price to Earnings
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Charts

Pretax Breakeven Gold Price
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Chart 6

Estimated Reserve Life in Years

Donaldsoa, Lolldn A lenrelte
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Chart?
Net Debt and Estimated Capital Spending Budget

as a Percentage of Market Capitalization

FMC Gold Co@
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Estimated Exploration Budgets

($ in millions)
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Van Eck
Van Eck Associates Corporation

122 East 42nd SUeet

New York, NY 10168

Global Invespnenxs 50^.1955 212-687-5200 800-221-2220

. Fax 212-687-5248

March 11, 1993

The Honorable George Miller, Chairman
Committee on Natural Resources
U.S. House of Representatives
Room 2205 Rayburn House Office Building
Washington, D.C. 20515

Dear Mr. Chairman:

As shown in the accompanying table, the U.S. gold-mining
industry produced poor profits in 1992, when, we would point out,

the gold price averaged $15-an-ounce higher than it is today.
Aggregating the results and excluding hedging gains, we estimate
the eight companies in our survey, among the largest and best-
managed in the industry, eked out a paltry $24/oz. in net income
(before extra-ordinaries) , representing a 7% return on sales using
the $345-an-ounce average price for 1992. At today's $330-an-ounce
price, I believe it is safe to say the industry would earn little
over $10-an-ounce. In fact, despite significant cost-cutting
programs at all companies, production costs will rise somewhat for
most of these companies and so the profit would likely be cut still
further today.

Translating these profits into returns for shareholders paints
an even more dismal picture - according to my estimate, these eight
companies generated approximately 7% return on equity (R-O-E) in
1992, compared with an estimated R-O-E for the S&P 500 of 12%.
Moreover, the gold-mining return is artificially high because of
the very significant writedowns and write-offs incurred by the
industry in recent years, which reduced shareholder equity
significantly at some companies. Those write-offs reflect the very
risky nature of the mining business, a riskiness that should
require the prospect of above-average returns to compensate for the
above-average level of risk inherent in the business.

Furthermore, the North American gold mining industry is
selling at eibout 45 times 1992 earnings and about 13 times cash
flow. Compare that with a price-to-earnings ratio of 24 times and
a price-to-cash-flow ratio of 10 times for the S&P 500. Clearly,
the fundamentals are not attractive to the general investor who can
buy companies making cereal or widgets and earning far greater
returns without the operating and price risk attendant with gold
mining. The imposition of a royalty burden on these already-
squeezed companies would clearly serve to make them even less
attractive as investments

.

Bear in mind also that mining is a truly global business -
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investment dollars have always flowed where the geology was
favoraOjle and where the relative economics were attractive, more so

today than ever before. When I became an analyst 10 years ago, the
stocks of companies with mining operations outside North America
sold at discounts to those of "all-American" companies like
Homestake and Battle Mountain. Today, in the U.S. the difficulties
and significant delays experienced by most companies trying to
permit properties and the threat of a 12 1/2% royalty on revenues
right off the top contrast sharply with the relaxation of fiscal
burdens amd foreign ownership restrictions in countries such as

Mexico, Chile, Venezuela, et al. Most of the North American
company mamagements to whom we speak would prefer to concentrate
their exploration and development efforts at home, but are being
driven to foreign shores by the relatively unfavorcible economics
here in the States. Just a few years ago, I would have viewed such
geographical diversification negatively; today, as an investor, I

applaud managements who are taking the steps necessary to enhance
shareholder returns. Today, the shares of companies with proper-
ties abroad often sell at premiums to the group - not in spite of

the foreign accent, but rather, in my opinion, because of it.

Let us take the investment choice a step further - to foreign
companies. According to statistics from Deacon Barclays de Zoete
Wedd, an international brokerage concern, the Australian gold-
mining industry is selling at about 15 times earnings and less than
7 times cash flow, while the North American industry sells at

nearly 45 times earnings and 13 times cash flow - that is. North
American gold shares are three times as expensive as their
Australian counterparts on an earnings basis and twice as expensive
on a cash flow basis. Clearly, there is great incentive for
investors to "buy Australian," where mining has a long history and
where the legal and political fraunework is as developed as that of

North America. A royalty burden on U.S. companies would only serve
to make the Australians relatively even more attractive to us as
investors

.

Finally, South African gold shares, while presenting political
and/or social risks that may be unacceptable to some, currently
yield aUaout 9% in annual dividends, versus yields of between 1% and
2% for North American gold shares, and sell at a price-to-earnings
ratio of less than 14, similar to that of the Australians. On
economics alone, the South Africans clearly offer superior value to
that of U.S. companies.

Respectfully submitted,

Lucille Palermo, C.F.A.
Associate Director - Mining Research

and Portfolio Manager

cc: The Members of the House Committee on Natural Resources

2
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Donaldson, Lufkin& Jenrette
OonAlson. UAin & Jenrade SacuclMs Corpontm • 140 Brawlway. r4««YnK NY 1(XX» • (712) SO4-3000

;J^^,^;Jir**" December 10, 1992
HmfntiOftltmlt
(21^S04-4ZS

Debbie Mino
Vice President of Public Relations

Crown Resources

2900 North Lx>op W. Suitel250

Houston TX 77092

Dear Debbie,

We have attached the initial RSVP list for our approaching January 12-13, 1992 program. Our past

attendance has ranged from 43 institutional investors in 1989 to 65 for our two-day 1992 program. Our
second invitation to clients will be mailed December 14, 1992.

Please reconfirm your attendance and names of speakers with Sharon Small at (212-504-4259).

Potential securities offering or mergers may require minor agenda adjustments.

Our policy of publication of transcripts or slides that you provide places an administrative burden on
our office. Please provide your remarks on hard copy, and if possible, provide a 3 1/2 inch disk on Microsoft
Word for Windows or compatible format like Word Perfect or Multimate to help us out. Also, please indicate

to Sharon Small (212-504-4259) whether or not you will have a transcript.

Failures to complete the attached organizatioiudform may result in confusion in our effort to provide
audio visual aids, etc.

As in the past six years, the theme of our program is "United Growth Through Exploration and
Acquisition." Gold investing has attracted us in the past decade due to exploration potential upsides more than
commodity price fluctuation.

In addition, we want all of the speakers to focus on some practical issues related to the present gold
price environment. Pretax fiill cost breakeven points, your rates of return criteria, sensitivity of SEC reserve
calculations to $300 gold prices, underground mine development footage over the past four years, the number
of full-time exploration geologiests today versus five years ago, near term capital needs, and the willingness of
the management to sell their companies are several topics we've asked the speakers to address in their

remarks.

We prefer that you not discuss cash produaion costs in isolation, which is misleading to the audience.
We will interrupt and ask for more explanation if speakers provide partial or incomplete cost data.

We're looking forward to an interesting program oriented to contemporary investment issues.

Faithfully yours,

ima C. Tumazos
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Mr. Lehman. Thank you very much.
Mr. Fiske.

STATEMENT OF TERRY N. FISKE

Mr. FiSKE. Thank you, Mr. Chairman, Members of the commit-
tee. I appreciate being back again and appreciate your endurance
in a session Uke today.

I am here today on behalf of the Precious Metal Producers, a
group of five major producers of gold and silver in the United
States. My own particular company is Echo Bay Mines, a member
of that group, with offices in Reno and Denver, corporate and man-
agements headquarters are in Denver with active mining oper-
ations and development operations in Alaska, the State of Wash-
ington, and exploration properties in several others, including Cali-

fornia.

We have submitted a position paper or comments prepared by
and on behalf of the Precious Metal Producers, whicn I will not
read, on the assimiption that they are available for your consider-
ation. They focus on matters of particular concern by the PMP aris-

ing firom Title II of H.R. 322, particularly the mine waste regula-

tion provisions.

Very briefly, the position of the PMP is that we now have in

place an ongoing and quite satisfactory statutory regulatory proce-

dure under RCRA, and with the statutory and regulatory oper-
ations of the EPA, to provide for management of all wastes in the
United States, hazaraous, toxic, solid wastes, including mining
wastes.
The technical and scientific strength of the United States, the

United States Grovemment, in dealing with waste is concentrated
in that program, and it utilizes not only that strength but calls

upon other organizations through its policy committee and utiliza-

tion of programs to gather further information and material.

We view Title II as carving out or redirecting the attention from
that program and putting it into the Department of Interior, per-

haps the Forest Service, perhaps some planting, overlapping, and
ongoing and proper programming. It would appear to us to create
duplication, inconsistency, and inefficiency in this program.

If there should be perceived to be a need to augment the ongoing
program for management of waste, then it should be as augmenta-
tion under RCRA and through the EPA rather than creating a new
program to be administered by an agency which does not have the
experience, the personnel, or the budgetary ability at this point to

undertake that very demanding task.

Furthermore, we see Title II inflexible program for managing the
mining activities that we are involved in now. It largely eliminates,

certainly seriously erodes, the role of the States, who have various
experiences. They can serve as laboratories for various programs.
They have different circumstances, they need the flexibility, they
can provide the flexibility. The program as we see it, as we would
interpret it under H.R. 322, would deprive us of that.

Furthermore, with regard to the waste management aspects of

Title II, our technical people tell us that the technical scientific

standards and provisions of that are not sound and create some se-

rious problems in themselves.
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H.R. 322 is a very lengthy, complex, comprehensive bill, as it is

intended to be. Whether it is in this form or in some amended
form, it will result, ladies and gentlemen, in massive changes to a
fundamental industry of the United States and the role of that in-

dustry in the public's life, for good or ill. As it is, as it is now draft-
ed, and based upon the experience that we have in the mining in-

dustry, and as undoubtedly it will be interpreted and applied by
agencies, courts, private citizen impact, we see it to be basically de-
structive of that fundamental industry, and perhaps even disas-
trous.

We do not in the time we have been allotted have the oppor-
tunity to go into the specifics or details that we may see concerning
that, so I would like to just speak very briefly of concepts, although
we certainly are prepared, as all of the other speakers have empha-
sized, to work in a cooperative and sincerely productive manner to
try to formulate a program, formulate a mining revision which we
indeed do favor, and find many of the aspects favorable, to work
with the committee and others in order to develop a program that
we think will not have these disastrous consequences, but can meet
the legitimate concerns that have been raised about the Mining
Law as it exists now.
Mining, ladies and gentlemen, is indispensable for life in the

United States, if we are not to return to the Stone Age, which obvi-
ously we are not going to. It must cause some disruptions. They are
unavoidable. There are some consequences that some people may
prefer that we not have, such as changes in use of land.
Our knowledge is complete, as knowledge is completed by human

beings in all fields of endeavor, and we get better as we go along,
and even mishaps occur, but we must strive for a balance, and la-

dies and gentlemen, we would like to work together to achieve that
balance.
What I meant, as I know many others in the industry do, what

has come to be an adversarial, antagonistic approach to revision,
reformation, improvement of Mining Law, particularly in environ-
mental matters in the United States.
There have been those in our industry who have taken a position

that they would resist to the death any change in the law. We
think we have long passed that, and the intelligent views in the
mining industry today soundly reject that idea.

But on the other hand, we find views which perhaps are not ad-
mitted, but nonetheless have the consequence of desiring to stop
mining, to prevent it in the United States, or perhaps with a lack
of knowledge or understanding of the scientific, technical and eco-
nomic aspects of it, would have that effect, an actual prevention of
mining in the United States. It could happen with bills such as
H.R. 322, or approximating a happening of that.
Unfortunately, some of the aspects that I have mentioned are re-

flected in H.R. 322, and we would like the opportunity, again, to
work to see if we cannot develop a program and a plan and a bill

that would not have these undesirable effects.

The General Mining Law can be chcinged. It can be reformed. It

can be improved. And it can be made a good, viable working pro-
gram in a beneficial, nondestructive way, if we can work together.
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Unfortunately, within the industry, the people who are knowl-
edgeable about the economics as well as the technology of it, and
in their private conversations, not just for public purposes, not just

for political purposes, but in the private discussions among people

in the industry, it is uniformly viewed as hostile to the mere exist-

ence of a mining industry.

That undoubtedly is not intended by its draftsmen, but that is

how it is perceived after very detailed, careful study of it. It is

viewed as antagonistic to an entire industry, an essential industry

to the United States.

Mining deals with a public asset, and I am afraid that sometimes
gets lost in these discussions. Those minerals in the grovmd, in the

public domain, belong to the public. It is a national resource, an
essential national resource.

It must be produced. They must be produced for the benefit of

the public. And yet, so much of the bill seems to suggest that min-
ing will be permitted only if some reason can't be found to prevent
it. It appears to be a disfavored, inferior use. All others seem to be
preferred, even to the exclusion of mining operations. That is done
expressly in the provisions for unsuitability, the provisions, for

even before there has been exploration, even before the geologists

know what may be there, it is determined to be unsuitable for min-
ing, which forecloses the opportunity to determine whether there is

a deposit of valuable minerals belonging to the people of the United
States even there.

Who will speak for the potential development of mining property

if the minerals have not yet been discovered? There will be no
miner, no mining company who will say. Wait a minute, we better

keep it at least open. If we declare it unsuitable, we foreclose it

from any further consideration. It is done not only expressly by the

unsuitability provisions, but in the criteria section, 204(e), for un-

suitable determinations.
One of them is determining that the land has no productive use.

By definition, it appears mining is not considered to be a produc-

tive use. The other provisions, the other uses of the land, are pro-

ductive, but mining is not.

We would be looking at extraordinarily expensive, time-consum-
ing producers which we, in serious good faith, do not believe really

enhance the environmental reclamation concerns. Many of them
are unrealistic, scientifically unnecessary burdens.
The major concerns we have are the uncertainties of outcome in

the development of interest and title, the security of title. We are

concerned about illusory rights. As has been stated in one of the

papers, the bill does not provide now for a right to mine. Even with
discovery or even with location of a claim, it would provide for the

right to apply to the government for discretionary permission.

These are concerns. As has been mentioned to this panel, the

banks won't lend money on those. We must have assurance that

once the initial work has been done, the money has been sent, we
can proceed forward with safety. It is the cumulative effect of these

matters, ladies and gentlemen. Any one on any project may not be
deadly, but the accumulation of them begin to tip the balance so

it is no longer viable economically.
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As Dr. DeVoto has pointed out, as the other members of the
panel have pointed out, there comes a point when economically the
project just cannot bear those burdens.

In conclusion, I have got a Ust of about 10 or 11 or 12 items that
we would like to have the opportunity to talk about specifically, but
I know in the interests of time that that is not going to be permis-
sible or possible.

The message that I would like to leave is that we are absolutely
committed, the responsible members of the mining industry, to a
sound environmental, reclamation-oriented industry for this coun-
try. We are absolutely convinced that it can be achieved. There will

be disturbances that must be accepted and acknowledged, but fun-
damental environmental reclamation matters can be obtained and
lived with, and we take a back seat to nobody in our enthusiasm
for that.

What we are concerned about in large measure in H.R. 322 is

what appears to be administrative, economic, time-consuming un-
certain burdens that do not actually enhance those objectives, but
nevertheless burden projects which may very well make them un-
economic and prevent the extraction of the minerals for the benefit
of the United States and the people of the United States who own
those minerals.
Thank you, Mr. Chairman.
[Prepared statements of Mr. Fiske and the Precious Metal Pro-

ducers follow:]
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H.R. 322, the Mineral Exploration and Development Act of 1993

March 11, 1993

On behalf of the Precious Metals Producers ("PMP"), I

appreciate the opportunity to testify on Title II of H.R. 322,

the Mineral Exploration and Development Act of 1993. I have

provided the Subcommittee with a copy of my remarks, and will

submit more detailed written testimony for the record within the

time allotted.

The Precious Metals Producers is a group of five major gold

and silver mining companies. The members — American Barrick

Resources Corporation, Battle Mountain Gold Company, Echo Bay

Mines, FMC Gold Company and Independence Mining Company —
organized in 1986 to participate in the anticipated development

by EPA of regulations under the Resource Conservation and

Recovery Act ("RCRA") governing mining wastes. PMP continues to

be active in that effort. We participate as a member in EPA's

policy dialogue committee, formed to reach consensus on mine

waste. We also took part in negotiations during the last
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Congress, sponsored by Chairman Swift of the Transportation and

Hazardous Materials Subcommittee, to reach agreement on RCRA

legislation governing mining wastes. State and environmental

group representatives also participated in both these policy

discussions, and consensus was reached by the parties involved on

some issues.

My testimony today will focus only on Title II of H.R. 322,

which would add reclamation standards and environmental

requirements to the Mining Law. In my testimony I will address

briefly the status of efforts to develop mine waste requirements

under RCRA and then will comment on major provisions of Title II

of H.R. 322.

Mine Waste Regulation Under RCRA

Congress exempted mining wastes from regulation as

"hazardous wastes" in 1980 and directed EPA to study the wastes

and determine the best regulatory treatment for them. In 1986

EPA concluded that regulation under Subtitle C of RCRA — the

hazardous waste title — was not warranted, and resolved instead

to develop a program under Subtitle D, governing nonhazardous

solid wastes. EPA gave several reasons for its decision:

First, Mining wastes are generated in extremely

large volumes, and typically are low in

toxicity compared to other wastes managed

under Subtitle C. Therefore, managing them

Page 2



306

under the strict requirements of Subtitle C

would be unnecessary and economically

impracticable;

Second, Subtitle C's stringent requirements are too

inflexible to resolve the uniquely site-specific

issues raised by mine waste management; and

Third, States already have significant expertise in

developing and imposing mine waste requirements,

and imposing Subtitle C requirements would not

leave room for states to take responsible charge

with existing and developing programs.

Since it made this determination, EPA has been busy

developing a mine waste program under Subtitle D of RCRA. EPA

drafted two "conceptual" regulatory approaches and solicited

informal comments on them. These were called the "Strawman"

documents. More recently EPA has undertaken a great deal of

data-gathering on mine waste issues, and has sponsored the mine

waste policy^ dialogue committee, which I already mentioned.

PMP supports the development of mine waste rules under

Subtitle D of RCRA. We believe that a federal mine waste program

is needed under RCRA to provide minimum requirements for state

programs, and to make sure states meet the minimum requirements

necessary to protect public health and the environment.

Page 3
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Provisions of H.R. 322, Title n

The professed purpose of Title II is to add surface

management and reclamation standards to the Mining Law. In fact,

if Title II were enacted as written now it would have many more

consequences than that, likely including the transfer of

responsibility for mine waste management from EPA to the

Department of Interior. Although PMP believes the mining

industry should be responsible both for good surface management

and reclamation, we oppose Title II of the Bill, on the following

grounds

:

L EPA, Not Interior, Should Develop Mine Waste Requirements.

Title II as written would cover waste management during mine

operations and would render superfluous the considerable amount

of work that EPA, States and others have done to develop mine

waste requirements under RCRA. EPA has been charged by Congress

with extensive responsibility for development of waste management

policy, and has developed technical expertise in the area of mine

waste management. EPA is a long way down the road toward

developing mine waste rec[uirements. Interior, in contrast, has

limited experience or technical expertise with the regulatory

aspects of waste management. Shifting this responsibility to

Interior now would represent a major change in federal

environmental policy, and in my opinion an ill-considered one.

Page 4
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2. Title n Would Leave States Out of Mining Regulation. -

The way I read it, Title II is a rejection of the idea that

states have anything important to say about mining or its

regulation. Section 203 would preempt many current and effective

state programs, including solid waste management programs, if

they are deemed not to "meet or exceed" requirements promulgated

by Interior under Title II. Preempting workable state programs

is poor federal policy and should not be adopted. Underlying our

mine waste discussions in the policy dialogue committee have been

two important ideas

:

First, States have and should have a lot to say about

requirements developed for mining. Many states

have developed comprehensive programs, which vary

widely in approach but which have basic scientific

and environmental goals in common.

Second, States have had much more "on-the-ground"

experience with hard-rock mining regulation than

has EPA, Interior or anyone else, and accordingly

can operate as laboratories for the development of

federal policy and requirements.

Section 203 rejects these ideas. Far from giving states a

significant voice in the process. Title II would impose

requirements on them from the top down, and these requirements

would be developed by Interior, an agency with limited prior

Page 5
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experience in the area. Even the Surface Mining, Reclamation and

Control Act (SMCRA) , upon which certain provisions of this Title

are modeled, allows states to administer coal mining programs;

Title II in contrast would not allow its programs to be delegated

to States. There is not even a requirement for the Secretary to

consult with EPA, or with states.

3. Title n Would Impose Duplicative Requirements on the Mining

Industry.

Federal and state laws already impose numerous environmental

protection requirements on mining operations. Prominent among

those are the requirements of the Clean Water Act and the Clean

Air Act. I will not take the time here to go into detail, but I

am submitting for the record today a summary of the federal and

state requirements that already apply to gold and silver mining

operations in 14 states with active mining operations. Title II

takes no account of the existence of these requirements, and

would duplicate many of them to the extent it does not preempt

them.

For instance. Section 201 (n) ( (4) (B) would require miners to

"prevent any contamination of surface or ground water" with acid

or toxic drainage. This requirement would duplicate and might be

in substantial conflict with the Clean Water Act, and with state

ground water protection programs, under which effluent limits and

control requirements already have been established.

Page 6
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I urge the Subcommittee to reconsider this approach.

Environmental protection is both important and expensive, and has

a very real impact on the bottom line for companies like mine.

It does not make sense to impose conflicting and duplicative

requirements, among other reasons, because it reduces the ability

of responsible companies to pay for new environmental

requirements that are deemed to be necessary in the future.

4. The Mining Permit Requirement and Reclamation Standards Are Not

Workable.

Many of the requirements of Title II would make it difficult

or impossible to find and develop ore bodies in the future.

Because of time constraints, I address only a few problems here,

and ask you to consider my written testimony, which will address

the problems in detail.

Section 201(b) of the Bill would require a full-blown plan

of operations, including at least a year of baseline monitoring,

for all but the most inconsequential exploration activities. The

requirement would wreak havoc on exploration efforts, and is not

necessary to protect the environment. Substantial exploration

should be subject to more streamlined requirements, as it is

currently, that are tailored to address the temporary and limited

nature of its impacts.

Another example of unworkability is Section 201 (m) (1) (C)

,

which concerns reclamation standards for soils. The section

would require a miner to prevent any contamination or

Page 7
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tOKificatlen of soils. The word "toxification" is not defined

and does not exist elsewhere in federal environmental law.

Assuming that it refers to phenomena such as acid generation, the

standard is simply impossible to meet as a practical matter. No

miner could prevent all generation of acidic drainage from a mine

site 1,000's of acres in size.

The standard is so broad that presumably it would prohibit

the entry of any mining waste liquid into soils underneath a

tailings impoundment or a waste rock disposal site. It simply

would be impossible to prevent all such impacts on soils during

operations,

More importantly, it is not necessary to impose these

onerous and impossibly costly standards on the mining industry.

Miners cannot always stop the generation of acids during

operations but can take measures to insure that discharges of

acid water meet federal and state surface and ground water

quality standards. Similarly, soil impacts can be addressed to

protect ground water and to sustain post-mining land uses.

5. Title n's Requirements Would Seriously and Unnecessarily Frustrate

the Ability to Start Any New Mining Operation.

Finally, PMP opposes the provisions governing unsuitability

determinations under Section 204. Because the review called for

under the statute has to be conducted before any plan of

operations can be approved, all exploration and mining would stop

while the review is ongoing. Further, the criteria used for
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determining unsuitability are extremely broad. For instance,

Interior apparently would be required to designate lands as

unsuitable if mineral activities would adversely affect a

candidate species for threatened or endangered status, regardless

of whether the species is ultimately listed. Compounding that

concern, there is no provision that would allow miners or other

citizens to petition the Secretary to reverse or modify such a

determination.

***

In summary Mr. Chairman, we believe Title II deserves

fundamental reconsideration. Congress should consider carefully

how mining regulations can best be designed and implemented and

by which agency, what the appropriate role of states is, and what

kinds of requirements are necessary to address the environmental

risks posed by mining.

Page 9
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Natural Resources Committee
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H.R. 322, the Mineral Exploration and Development Act of 1993

March 11, 1993

We appreciate the opportunity to submit testimony to the

Subcommittee on Title II of H.R. 322, the Mineral Exploration and

Development Act of 1993.

Th« Precioua Metals Producers

The Precious Metals Producers are a group of five major

mining companies which produce gold and silver throughout the

western United States. The members of the PMP — American

Barrick Resources Corporation, Battle Mountain Gold Company, Echo

Bay Mines, FMC Gold Company and Independence Mining Company —
organized in 1986 to participate in the anticipated development

by EPA of regulations under the Resource Conservation and

Recovery Act ("RCRA") governing mining wastes.

PMP supports EPA's development of well-conceived mining

waste regulations under Subtitle D. PMP believes that a federal

mine waste program under RCRA is necessary to provide minimum

requirements for state programs, and to ensure that states meet

the minimum requirements necessary to protect public health and

the environment.
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PMP participates in the Policy Dialogue Committee — a

committee organized by EPA to seek consensus where possible on

mine waste issues — and took part as well in negotiations during

the last Congress, sponsored by Chairman Swift of the

Transportation and Hazardous Materials Subcommittee, to reach

agreement on RCRA legislation governing mining wastes. State and

environmental group representatives also have participated in

both these policy discussions, and consensus was reached by the

parties involved on several important issues.

Mine Waste Regulation Dnder RCRA

In 1976, Congress temporarily exempted mining wastes from

regulation as "hazardous wastes" and directed EPA to study the

wastes and determine the best regulatory treatment for them.

After extensively studying mining wastes, EPA concluded that

regulation under Subtitle C of RCRA ~ the hazardous waste title

— was not warranted, and resolved instead to develop a program

under Subtitle D, governing nonhazardous solid wastes. 51 Fed.

Reg. 24496 (July 3, 1986). EPA gave several reasons for its

decision:

First, Mining wastes are generated in extremely

large volumes, and typically are low in

toxicity compared to other wastes managed

under Subtitle C. Therefore, managing them

under the strict reguirements of Subtitle C

would be unnecessary and economically

impracticable

;
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Second, Subtitle C's stringent requirements are too

inflexible to resolve the uniquely site-specific

issues raised by mine waste management; and

Third, States already have significant expertise in

developing and imposing mine waste requirements,

and imposing Subtitle C requirements would not

leave room for states to take responsible charge

with existing and developing programs.

After determining that mining wastes were unsuitable for

regulation under Subtitle C, EPA initiated the development of a

mining waste program under Subtitle D of RCRA. In connection

with this effort, EPA drafted two "conceptual" regulatory

approaches for mining wastes and solicited informal comments on

them. These were the so called "Strawman" documents. The

Strawman documents represented an enormous effort by government,

environmental groups, states and industry to develop workable

mining regulations under Subtitle D of RCRA by using a non-

traditional process. More recently, EPA has undertaken a great

deal of data-gathering on mine waste issues, and has sponsored

the aforementioned mine waste policy dialogue committee.

PMP^s ConcTiis with Respect to Title II to H.R. 322

Although PNP believes the mining industry should be

responsible both for good surface management and reclamation, we

believe that Title II 's requirements are duplicative, excessive

and unnecessary. The professed purpose of Title II is to add

surface management and reclamation standards to the Mining Law.

Page 3
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In fact, as it is currently drafted. Title II would impose many

new environmental requirements that would overlap or conflict

with existing federal and state regulations. Moreover, we think

Title II would effect a transfer of responsibility for mine waste

management from EPA to the Department of Interior. The following

discussion provides an overview of the reasons underlying PMP's

opposition to Title II of H.R. 322. We are anxious not just to

oppose but to make constructive suggestions to improve the Bill.

We would be happy to work with the Committee, to offer technical

assistance, and otherwise to work to come up with appropriate

legislation.

1. EPA. Mot Interior. Should Develop Mine Waste Requirements.

The EPA, States and others have invested considerable effort

in developing mine waste requirements under RCRA. Indeed, since

the enactment of RCRA, EPA has developed substantial technical

expertise in the area of mine waste management, and has

experience regulating the environmental impacts of other kinds of

wastes. Interior, by contrast, has limited experience — either

technical or otherwise — with the regulatory aspects of hard

rock mine waste management.

2. Title II Would Leave the States Out of Mining Regulation.

As it is currently drafted. Title II is a rejection of the

idea that states have anything important to say about mining or

its regulation. Section 203 provides that state reclamation,

bonding and inspection requirements that "meet or exceed"

Interior's surface management requirements would not be preempted

Page 4



317

by the Bill. By implication, section 203 would preempt many

current and effective state programs which do not to "meet or

exceed** the requirements promulgated by Interior under Title II.

Additionally, section 203 provides that the Bill would not

affect the applicability of any state water quality or air

quality requirements. By limiting its **preemption protection** to

state water or air quality requirements, this language suggests

that other state environmental re(]uirements, such as solid waste

and water quality requirements, would be preempted.'

Significantly, the Bill's preemption of inconsistent state

laws would apply not only on federal lands, but on adjacent non-

federal lands as well. The Bill requires the Secretary and the

states to enter into cooperative agreements when proposed mineral

activities would affect both federal and adjacent private lands.

The cooperative agreement would set forth a common regulatory

framework consistent with the requirements of Title II. In this

' The provision of the Bill relating to water rights may be
another example of Title II's preemption of state law. Section
203 would preserve the rights of all parties to **enforce or
protect, under applicable law** their interests in water resources
affected by mineral activities authorized under the Bill. The
effect on state water laws is vinclear, but the provision suggests
by implication that Title II otherwise would preempt state water
laws. The Bill should be clear about such a fundamental impact
on state laws. PMP is opposed to the preemption of state water
laws, especially without a careful consideration of the impacts
of such and the disruption and confusion that would result from
the displacement of these laws.

PMP encourages the Committee to look carefully at whether
state water laws, in concert with other existing state and
federal laws, can adequately address concerns about water quality
and hydrologic imbalance. The state laws of Nevada would provide
a useful illustration of how state and federal water laws combine
to address problems of water quality and hydrologic balance.
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manner, the Bill's requirements — including Title II 's

preemption of inconsistent state mining regulations — would

apply to both federal and private lands.

Preempting workable and effective state progreuns is poor

federal policy and should not be adopted. Underlying EPA's

approach to mine waste policy have been two important ideas:

First, States should be integrally involved in the

development of mining waste requirements. Many

states have developed comprehensive programs,

which have received the support of government,

industry and environmental groups. Although these

state programs vary in approach, they share the

seune basic scientific and environmental goals.

Second, States have had much more "on-the-ground**

experience with hard-rock mining regulation than

has EPA, Interior or anyone else, and accordingly

can operate as laboratories for the development of

federal policy and requirements.

Section 203 rejects this common-sense notion of federalism.

Rather than viewing the states as a useful partner in the

development of mining regulations, the Bill would impose

requirements on the states from the top down. The wisdom of such

an approach is particularly questionable in light of the states'

substantial experience in the development of mine waste

requirements. Even the Surface Mining, Recleuuition and Control

Act (SMCRA) , upon which certain provisions of this Title are
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modeled, allows states to administer coal mining programs; Title

II in contrast would not allow its progreuns to be delegated to

States. At a minimum, the Secretary should be allowed to consult

with EPA and the states in developing and implementing the Bill's

surface management requirements.

This is not to say that Interior should not have a federally

operated surface management program to protect federal lands and

resources. It should. PMP believes however that it is an

overreaction to shift all responsibility for regulation of mining

to the federal government and away from states, and PMP believes

this Bill would have that result. In all but a few cases, like

perhaps California, states will not care to maintain programs

that are required by law to be just like the non-delegable

federal progireun. We urge the Committee to rethink fundamentally

the wisdom of moving responsibility for making site-specific and

resource-specific regulatory decisions from states, who have been

regulating a long time, to a new federal bureaucracy with less

experience in the area. The need to re-examine this fundamental

shift in authority is heightened by the severe manpower

constraints which such a shift would impose upon Interior.

3. Title II Would Impose Duplicative Requirements on the
Mining Industry.

Federal and state laws already impose numerous environmental

requirements on mining operations. Prominent among those are the

requirements of the Clean Water Act and the Clean Air Act. Title

II takes little account of the existence of these other
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requirenents, and would duplicate many of them to the extent it

does not preeBipt them altogether.

For instance. Section 201 (n) (4) (B) would require miners to

"prevent any contamination of surface or ground water" with acid

or toxic drainage. This requirement would duplicate and might be

in substantial conflict with the Clean Water Act, and with state

ground water protection programs, under which effluent limits,

control requirements and ground water protection standards

already have been established. In addition. Section 201 (n) (3)

requires operators to design basins, ditches, streambank

stabilizers and diversions to control erosion and drainage from

the area of mineral activities. However, a number of these

requirements have already been addressed in EPA's storm water

rules promulgated under the authority of Section 402 of the Clean

Water Act.

The Subcommittee should reconsider this approach. We urge a

look beyond the rhetoric on this issue, and an evaluation of the

existing web of environmental requirements before imposing new

ones. PMP believes strongly that new legislation or regulations

covering areas of environmental protection that are the subject

of existing federal and state requirements should be enacted only

after compelling evidence demonstrates its necessity. The

imposition of conflicting and duplicative requirements does not

make sense because it would reduce the ability of responsible

companies to pay for new environmental requirements that are

deemed to be necessary in the future.
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4. Th« Minina Perait Retniireiifnt and R«clanatioo 8tapdgr<l» Ar»
Hot Worltable.

Many of the requirements of Title II are unworkable and some

are technically impossible. Taken together, they would make it

difficult or impossible to find and develop ore bodies in the

future

.

Prior to the commencement of any mineral activity which may

cause a disturbance of surface resources, the miner must submit a

plan of operations to the Secretary for approval. The plan of

operations must contain a reclamation plan and a mining permit

application. Although a plan of operations would not be required

for exploration activities that cause a negligible disturbance,

the exemption would apply only if the exploration activities:

1. use no mechanized earth moving equipment, suction
dredging or explosives;

2

.

use no motorized vehicles in areas closed to off-road
vehicles;

3. do not require the construction of roads or drill pads;
and

4. do not employ "toxic and hazardous materials".

Alternatively, exploration activities would not be covered if

they involve only a minimum and readily reclaimable disturbance

caused by initial test drilling. This exemption would

specifically forbid the construction of roads and would require

the operator to give notice and obtain financial assurance.

As a practical matter, exploration activities would rarely,

if ever, qualify for either of these exemptions. Thus, the Bill

would require a full-blown plan of operations, including at least
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a year of baseline monitoring, for all but the most

inconsequential exploration activities. This requirement would

wreak havoc on exploration efforts and it is not necessary to

protect the environment. Substantial exploration should be

subject to more streamlined requirements, as it is currently,

that are tailored to address the temporary and limited nature of

its impacts.

A. Mining Permit ADPlioation.

Far from providing a streamlined process, the mining permit

application would require the applicant to submit a voluminous

amount of information about the applicant and the expected

environmental effects of the proposed mineral activities. Before

commencing mining operations, the applicant would be required to

disclose all related companies and organizations, all claim

holders, all other plans of operation held by the applicant or

related entities, and all "outstanding violations'* of federal and

state environmental requirements.

While PMP believes that the mining industry should be

accountable for environmental violations, we oppose Title II 's

applicant violator system on the following grounds:

First, As it is currently drafted, the Bill suggests that

a company could not get a plan of operations

approved if it were accused of a violation at any

other site operated by it or a related entity.

The Bill does not taike into account the

possibility that the alleged violation did not

Page 10



323

occur and that the operator could be vindicated

ultimately.

Second, The Bill fails to take into account the

significance of the violation. Thus, a company

could be denied a plan of operations on the basis

of a purely technical, unintentional, and

insignificant violation at an unrelated facility.

This system could be abused by parties

philosophically opposed to mining, or opposed to a

particular operation for reasons other than its

environmental/ land use impacts. Further, the

potential for delay because of an insignificant

violation at another facility is particularly

problematic in light of the fact (discussed above)

that a plan of operations is required for

virtually every step in the development of a mine,

including almost all exploration.

Moreover, the amount of environmental information which the

applicant must submit in the mining permit application would

substantially impede the initiation of mining operations. The

environmental information which the applicant must submit for

virtually all operations, including almost all exploration, would

include:

1. A description of the quantity and quality of surface

and ground water resources in the area affected based

on at least 12 months of pre-disturbance monitoring.

Page 11
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However, it is unclear how the applicant could perform

12 months of pre-disturbance monitoring in an area

where historical operations have impacted surface or

grovind water. It also is unclear why the requirement

is necessary for early exploration activities that

themselves have little potential to affect water

quality. In many cases, the early exploration will not

lead to mineral development.

2. A description of "biological resources" in or adjacent

to the area to be disturbed by mining operations.

3. A description of the monitoring systems to be used to

determine compliance with the standards of Title II,

including, but not limited to, monitoring for ground

water, surface water, air and soils. Because the

relevant standards include the requirement to "prevent"

contcunination of soils (see page 14), the monitoring

requirement would amount to leak detection and the

substantive requirement would be "zero discharge."

4. Accident contingency plans covering: corrective

measures to mitigate impacts on fish and wildlife,

ground and surface waters; neutralization of toxic

materials; notification procedures and waste handling

procedures. The language of this requirement is

imprecise, and accordingly the scope of the requirement

is unclear.

Page 12
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5. A description of measures to be taken to comply with

applicable land use plans or restrictions based on a

finding of "unsuitability" under Section 204.

6. A description of measures planned to exclude fish and

wildlife from the disturbed area or to maintain

facilities in a condition that is not "harmful" to fish

or wildlife.

7. All environmental baseline data required by the

Secretary to validate the determinations required for

the approval of the plan of operations.

Significantly, the Bill does not place any limitation on the

applicant's obligation to gather environmental baseline data.

Thus, the Secretary conceivably could require years of baseline

data gathering before allowing projects to proceed.

As these requirements plainly indicate, the applicant would

be required to submit a voluminous amount of information prior to

the initiation of all but the most inconsequential exploration

operations. Given the speculative nature of mineral exploration,

it is likely that the onerous requirements of the mining permit

application would deter a substantial amount of exploration.

B. Reclamation Standards .

1. fifiilA.

Section 201(n) (1) (C) , which concerns reclamation standards

for soils, provides an excellent example of the unworkability of

Title II. This section would require operators to prevent any

soil conteunination or toxification . Contaminated or "toxified"

Page 13
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soils must be decontaminated or "neutralized" and properly

disposed. Importantly, the word "toxification" is not defined

and does not exist elsewhere in federal environmental law.

Assuming that it refers to phenomena such as acid generation, the

standard is simply impossible to meet as a practical matter.

Regulating the acidification of soils is fundamentally different

than regulating the impact of acid generation on surface and

ground water, or on soils. Indeed, such a standard presumably

would prohibit the entry of any mining waste liquid into soils

underneath a tailings impoundment or a waste rock disposal site.

It is simply impossible to prevent all generation of acidic

drainage from a mine site 1,000's of acres in size.

More importantly, it is not necessary to impose these

onerous and impossibly costly standards on the mining industry.

While miners cannot prevent the generation of acids during

operations, they can take measures to insure that discharges of

acid water are treated to meet federal and state surface and

ground water quality standards. Similarly, soil impacts can be

addressed to protect ground water and to sustain post-mining land

uses.

2. Btabiliiation And Grading

The Bill requires all surface areas subject to mineral

activities — including spoil and waste piles, ore piles,

subgrade ore piles and open or partially backfilled mine pits —

to be stabilized and protected during mineral activities to

control erosion and to minimize attendant air and water

Page 14



327

pollution. In addition, surface areas must be backfilled, graded

and contoured to the natural topography. However, with respect

to an open pit mine, the operator would be required to grade "to

the extent practicable" where the Secretary determines that the

open or partially backfilled pit would not pose a threat to the

public health or safety or "have an adverse effect" on surface or

ground water quality. Significantly, the "adverse effect"

standard is not defined by reference to any established measure

of water quality, such as Clean Water Act effluent limits, state

ground water protection standards or other water-quality-based

standards. As a result, anv adverse impact, no matter how

negligible, could block an applicant from gaining the regrading

and contouring exemption. Therefore, while the open pit miner is

theoretically exempt from section 201(n) (5) (A) 's more onerous

grading requirement, the realities of open pit mining suggest

that the exemption will rarely be applicable.

Whether pits can or should be backfilled is a complex

question that involves the topography, economics and

environmental questions. Indeed, where the backfill material

contains sulfides that have weathered (increasing their acid

potential) , the adverse impacts on ground water could be vastly

increased by backfilling. The current language in the Bill does

not begin to accommodate the complexity of the decision whether

to backfill.

3. Hvdroloaic Balance

Page 15
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The Bill's recleunation standard dealing with hydrologlc

balance Is a source of potential confusion. Pursuant to Section

201(n) (4) (B) , the operator must use the best available

deBOBstrated oontrol teohaolo^y ("BDCT") to prevent acid

generation and toxic drainage. "Best available demonstrated

control technology" means equipment, devices systems methods, or

techniques which have demonstrated engineering and economic

feasibility and practicality in preventing disturbances to

hydroloaic balance during mineral activities and reclamation.

The definition equates hydrologic balance with acid generation.

While hydrologic balance and acid generation might be

interrelated problems, that is not always the case. The

definition requires rethinking.

Section 201 (n) (4) (B) itself is confusing and in need of

redrafting. This Section reads: "Mineral activities shall

prevent the generation of acid and toxic drainage during the

mineral activities and reclamation, to the extent possible using

the best available demonstrated control technology. . ." The

source of confusion stems from the placement of the comma in the

sentence and the use of the words "to the extent possible." It

is unclear whether acid generation must be prevented "to the

extent possible," or whether it must be prevented absolutely

using BDCT "to the extent possible." While the placement of the

comma suggests the latter interpretation, common sense indicates

that the former is correct.

S. The Becretarv Lacks Discretion to Determine Whether a
Hearing on the Proposed Plan of Operations is Necessary .

Page 16
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As it is currently drafted, Section 202(f) requires the

Secretary to hold a public hearing if requested to do so by

persons adversely affected by the proposed mineral operations who

filed comments on the plan of operations. While increasing

public participation in the permitting process is a laudable

goal, PMP believes that the Secretary should be allowed to

determine whether a hearing on the proposed plan of operations is

necessary. Unless the Secretary is provided with discretion as

to whether to hold a hearing, a party opposed to mining

operations could delay the plan of operations by filing a

baseless request for a hearing. PMP believes that providing the

Secretary with discretion is necessary to eliminate the potential

for abuse of the hearing process.

6. Titl« II 's Financial Assurance Requirements Would Impose an
Unfair Burden on Miners .

The Bill's financial assurance provision imposes uncertain

and potentially long lasting financial liability on mining

companies. Under Title II, the Secretary may not approve a plan

of operations until the applicant provides an acceptable form of

financial assurance "payable to the United States and conditional

upon faithful performance of all the requirements" of the Bill.

The amount of the financial assurance must be sufficient to

assure the completion of reclamation as required by Title II

taking into account the maximum level of financial exposure which

may arise in connection with all "accident contingencies ."

Importantly, the phrase "accident contingencies" is not defined

by the Bill. Assuming that it refers to the concept of the

Page 17
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"credible accident," the amount of financial assurance necessary

to satisfy this requirement is virtually impossible to quantify.

Indeed, the Secretary's "guess" would invariably be questioned by

opponents of the mining operation. More importantly, the concept

of making a company bond for every conceivable problem it might

face in the future is new both in federal and in most state laws.

The requirement would be expensive to comply with. EPA looked at

the idea in its solid waste disposal facility criteria and

rejected it. 56 Fed. Reg. 50978 (Oct. 9, 1991).

Moreover, as it is currently drafted, the Bill's financial

assurance provision would impose perpetual liability on the

operator. In general, the Secretary may release 50% of the total

financial assurance when the operator has completed backfilling,

regrading, and drainage control and has commenced revegetation.

However, where surface water discharge requires treatment to meet

effluent limitations and water quality standards, the Secretary

may not release any portion of the financial assurance until

applicable effluent limitations and water quality standards are

met for a period of one year without treatment. While this

requirement assumes that treatment will not be necessary to bring

surface water into compliance with the applicable effluent

limitations and water quality standards, it is possible in some

cases that permanent treatment would be necessary for compliance.

Therefore, where compliance with the water quality standards and

effluent limitations requires permanent treatment, the operator's

financial assurance bond would never be released.

Page 18
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Another example of the potentially infinite duration of

liability is provided by the Bill's jurisdictional requirement.

The Bill currently provides that jurisdiction would terminate

upon the release of the full amount of financial assurance.

However, the Secretary may reassert jurisdiction if he determines

that an environmental hazard from the mineral activities exists,

or that the terms and conditions of the plan of operations or

surface management rec(uirements were not fulfilled. In effect,

this provision would impose perpetual liability on operators with

no corresponding accountability on the Secretary. Thus, even

where all parties agreed that reclamation was complete and

effective, the operator would continue to face the specter of

environmental liability. By denying mining companies the ability

to permanently settle their financial obligations, the Bill's

reclamation provisions would foster uncertainty and unnecessarily

impede the ability of mining companies to compete in the future.

7. Title II 's Recfuirements Would Seriously and Unnecessarily
Frustrate the Ability to Start Any New Mining Operation .

Finally, PMP opposes the provisions governing unsuitability

determinations under Section 204. The Secretary of the Interior,

in preparing land use plans under the Federal Land Policy

Management Act, and the Secretary of Agriculture, in preparing

land use plans under the Forest and Rangeland Renewable Resources

Planning Act, must review federal lands to determine whether they

are unsuitable for mineral activities ("unsuitability review").

Because the review called for under the Bill has to be conducted

before any plan of operations can be approved, all exploration
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and approval of new operations would cease while the review is

ongoing. Further, the criteria used for determining

unsuitability are extremely broad. For instance, Interior

apparently would be required to designate lands as unsuitable if

mineral activities would adversely affect a candidate species for

threatened or endangered status, regardless of whether the

species is ultimately listed. Compounding that concern, there is

no provision that would allow miners or other citizens to

petition the Secretary to reverse or modify such a determination.

***

We believe Title II deserves fundamental reconsideration.

Congress should consider carefully how mining regulations can

best be designed and implemented and by which agency, what the

appropriate role of states is, and what kinds of requirements are

necessary to address the environmental risks posed by mining.

PMP values the chance to comment, and is willing to work to make

the Bill more reasonable.
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Mr. Lehman. Thank you very much.
I want to thank this panel as well. We are going to have to go

and cast the last vote of the day and then come back.
I know Mr. Yearley has to leave, so I wanted to make a couple

of comments before he does, and maybe take Mr. Fiske up here on
his offer.

I said at the beginning of the hearing that my door is open. We
intend to write a law this year. This is not an academic exercise,

and we imderstand that that is a special responsibility, to do it

right, because we are all going to have to live with it.

So the suggestions, comments you have, we will certainly work
on. Where we can resolve problems, we will try to do that, and we
will try to work together in that regard. When we have disagree-
ments, we will just have to go through the motions and see where
the votes are, but the process is here for you to use in an open
fashion. We want a bill that works.
Let me also briefly say that I have been on your side of the equa-

tion, I think, as I listen to you, a few times here, particularly with
respect to fights we have had around here with Federal water and
subsidies to people in that regard, and with the grazing on Federal
lands as well. I can tell you, having fought those out and looked
at them, that in the Congress as a whole, the movement is toward
getting more money out of those who use Federal resources.
The Rahall bill has an 8 percent amount in it. The President, I

guess, has come out with 12-y2 percent in his budget projections.

You say that is too much and not calculated on an equitable basis
anyway. The point is, we are going to come out with something. I

don't think nothing is any longer an alternative, to have this one
aspect of Federal land use be exempt from any royalties or fees,

unlike timber or cattle or water, et cetera.

So there is going to be a royalty or a fee, whatever you want to

call it, and we want to do it right. We want to make sure it doesn't
cause the kind of damages that some of you think that it might.
We want to be careful. I listened to the testimony of Mr. Fields

here. We have to be careful on this committee that we do a royalty
and not do something that the Ways and Means Committee will

see as a tax, and then we can send you over there where they have
been told to come up with $300 billion, and don't quite have the
sensitivity that we have with the mining industry, having to work
with you every day. So things like that have to be thought out con-
siderably. We will certainly do that as this process goes forward.
We will break now. Just as quickly as the Members and I can

get back here, we will, and we will go ahead with the remainder
of the questions.
Thank you.
[Recess.]

Mr. Lehman. Will the witnesses please take their positions.

Thank you very much, and thank you for being so patient today.
This hearing has been contentious and has obviously taken a long
time, and you have had to sit through it all. It is no consolation,
but I appreciate it.

Let me get right to the bone here on a couple of issues. I had
a lot of questions but I think I will reserve the right for myself and
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other Members of the committee to submit them in writing to you
and give you an opportunity to give a more in-depth response.

But let's cut right to the bone on the royalty issue. Last year Mr.
Rahall put the figure of 8 percent gross into this bill. I guess subse-
quent to that then we have had the development where the admin-
istration wants to continue on the $100 location fee, I guess we will

call it, and in the budget proposal that we have all neard about,

the figure we have been given to meet the President's numbers is,

I believe, I2V2 percent.

So not only are the numbers going up, but they are coming, in-

stead of from Mr. Rahall, from President Clinton. And so I meant
when I said a few minutes ago, that it is clear to me there is going
to be a royalty here.

Now, what we heard was that 8 percent was completely unsatis-

factory, not workable. So we don't have to talk too much about 12
percent; you have drawn the line already at 8.

I have noticed today a little more willingness to try to work
something out with you, at least in your public statements, and Dr.

DeVoto, you were very forthcoming in saying you thought some
royalty could be negotiated. I would like to probe that a little more
and in broad outlines here if there are any ideas, or is there a
number out there we have to meet, or are there some other propos-

als we haven't thought about? Can anybody talk beyond that? I

guess not.

Mr. FiSKE. We are thinking first.

Mr. Lehman. I hear everybody saying, we think there is a need
for reform and we can go ahead with changes, but I don't hear any
of those ideas coming forward. And maybe this is not the proper
moment for it, but we are going to have to come up with a number
and put it in the bill, and that is going to have to stand, and the
number here, there is going to be other committees around here,

the Budget Committee, looking at resources that we have to come
up with, and sooner or later we are going to have to do that hard
and fast.

There is already a number in the bill that is 50 percent lower
than what the President is proposing.

Dr. DOBRA. I can't throw out a number that would be acceptable
because I am in no position to bargain for anybody, but I tnink I

can lay out the issue. The issue is that it has to be tied to profit-

ability.

Russ Fields mentioned that Nevada has a net proceeds tax. We
don't want to use the word "tax," biit the key is that at a 5 percent
net proceeds tax, you have to earn a dollar to owe a nickel. And
from that standpoint you get some equity in there in that you are

not taxing people who are losing money, or are not taking royalties

from people who are losing money. The same principle applies.

So I think that is the key issue, that if it is tied to some notion

of ability to pay and that is the principle of royalties and taxation

that we use generally in this country, with other forms of taxation.

Mr. Lehman. Maybe some type of progressivity, to use a demo-
cratic word here, in the way it is operated?

Dr. DOBRA. Progressivity doesn t necessarily even have to come
in it. It can be a flat rate, like in Nevada, 5 percent. But we come
back to the point that you have to earn a dollar before you can owe



335

a nickel. If you have the 12^2 percent rate, you have to earn a dol-
lar before you can owe 12^2 cents.
As you saw from these cash curves, we are talking about people

who already can't meet the obUgations in some cases. That is why
it is so devastating.
Mr. Lehman. Does Canada have a fee or royalty?
Dr. DOBRA. I can't answer that. I don't know.
Mr. Lehman. No one knows? Mr. Fields, how much does Nevada

get as a State off of that?
Mr. Fields. It has been running in recent years at about $30

million per year net proceeds in tax.
Mr. Lehman. That is how much the tax is generating, deter-

mined off of net?
Mr. Fields. Yes.
Mr. Lehman. Maybe you will make available to the committee a

Httle more information on how you go about doing that so we could
have it for the record.
[The information follows:!
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yjgPl^y^ STATE OF NEVADA

DEPARTMENT OF MINERALS '^. v.8.. B,.ne.

400 W. King Street. Suite 106
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Cereon City, Nev»a« 89710 u« v«flM N»vie« agng
;70S) 4je.7260

i^
(702) M7-60S0 Fix (70J) 4M-7262

lUSaELL A FIELC
60B MILLER P« (702) 987-3957

March 15, 1993

The Honorable Richard Lehman, ChairmAn
Subcommittee on Energy and Natural Resources
819 O'Neill House Office Building
Washington, D.C. 20515

Dear Chairman Lehman:

On behalf of Governor Bob Miller, I appreciate very much the
opportunity you and the Subcommittee staff provided me to testify
last weel: on H.R. 322, The Mineral Exploration and Development Act
of 1993.

During the hearing, you requested information on Nevada's
approach to calculating the State's Net Proceeds of Mines Tax.
As our testimony indicated, we think the approach can provide a
rational, tested model for the calculation of a net value on which
to base a royalty for the production of hardrock minerals from
Public Lands.

Enclosed is a copy of the State Statute, Nevada Revised
Statute Chapter 3 62, Taxes on Patented Mines and Proceeds of
Minerals, and the related regulations, Nevada Administrative Code,
Chapter 362. Also enclosed is an excerpt from a 1989 report by a
private consultant, Whitney & Whitney, Inc., which summarizes on
pages 110 and 111 the Nevada Net Proceeds of Mines Tax. Finally,
T am enclosing a copy of the foreward and summary section of the
State Department of Taxation's report on the 1992-93 Net Proceeds
of Minerals.

This approach to assessing the tax on the net value has worked
in Nevada since Statehood in 1865. As I testified to the Subcom-
mittee, in the early years of a mine's development there will be
little or no net proceeds because of mine startup costs. However,
when the mine reaches steady-state production, a net proceeds is
produced and the tax is generated for the state and local govern-
ments. Mineral commodity price also impacts the amount of net
proceeds. When mineral prices are low, so too are net proceeds.
However, when prices are higher, the taxes generated by the net
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proceeds is higher as well. This approach of government sharing
in both the good tioes and the bad times of mining seems fair and
haS/ we believe, had the effect of keeping mines in business. This
allows the State and local connunitlas to continue to derive the
benefit of the economic activity, that is, jobs, created by the
nines

.

Again, we appreciate the opportunity to comment. If I, or any
other agency in Nevada can be of further assistance, please call
on me.

Sincerely,

Russell A. Fields
Executive Director

RAF:lcl

Enclosures

cc: Congressman Barbara Vucanovich
Governor Bob Miller
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STATE OF NEVADA
DEPARTMENT OF TAXATION

DIVISION OF ASSESSMENT STANDARDS

CENTRALLY ASSESSED PPDPERTIES
CAPITOL CCMPLEX

CARSCN CITY, NEVADA 89710

TELEPHONE NUMBER - 702-885-4840

NEVADA REVISED STATUrES
CHAPTER 362

TAXES ON PATH-TTED MINES AND PROCEEDS OF MINES
AND

REGULATIONS ADOPTED BY THE NEVADA TAX CCMMISSICN
FOR THE DETERMINATION OF NET PROCEEDS OF MINES

(CODIFIED - NEVADA ADMINISTRATIVE CODE)

AND
EXAMPLES OF REPORTING FORMS
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TIME LINE
NET PfCCEEIS OF mUFSALS

February 15 Annual Net Proceeds of Minerals reports for the prior calendar year are due
to the Departzent fron all (operators and royalty recipients; NFS
362.110(1) (a).

M£irch 15 TWrty day extensions
above annual report
362.110(1) (b).

(nust be in writing) may be granted for filing the
for all operators and royalty recipients; NRS

AprU 30
on or before

June 15

on or before

June 10

net later
than

July 15

June 30

July

July 31

on or before

August 1

August

October 31

on or before

First quarter report on current year production proceeds may be filed with
the Department. <Xiarterly report provides updated proceeds information and
avoids an underestimation penalty. Department will bill any under estijna-
tion, money due within 30 days; NRS 362.115(2) and NHS 362.130(3) .

All operators and royalty recipients nust file with the Departnent an esti-
mate of gross and net proceeds for the current calendar year; NRS 362.115(1)

.

Department certified net proceeds assesanents and taxes due on the adjusted
actual nust be mailed; NRS 362.130.

Taxes due on the estimated net proceeds from all operators and royalty recip-
ients are payable to the Department; NRS 362.115(1)

.

Taxes due on adjusted actual net proceeds from all operators and royalty re-
cipients are payable to the Departinent; NRS 362.130.

State Board of Equalization appeals nust be filed within 30 days after the
certification is sent to the taxpayer. The person assessed must pay the tax
under protest in a timely manner (date due) . NRS 362.135.

Second quarter report on current year production proceeds may be filed with
the Department, ftjarterly report provides updated proceeds information and
avoids an uxvlerestimation piinalty. Department will bill any underestimation,
money due within 30 days; NRS 362.115(2) and NRS 362.130(3).

Department to report to the State controller on Net Proceeds of Minerals tax
distribution; NFS 362.170.

Taxes are delinquent within 30 days after it is due; NRS 362.160.

Third quarter report on current year production proceeds may be filed with
the Department. Oiarterly report provides updated proceeds infonnation and
avoids an underestimation penalty. DepartnKnt will bill any underestimation,
money due within 30 days; NRS 362.115(2) and NRS 362.130(3)

.

04/21/92
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January 31
en or before Fourth quarter report on current year production proceeds may be filed

with the Departrent. Quarterly report provides updated proceeds infor-
mation and avoids an underestimation penalty. Departnent will bill any
underestimation, money due within 30 days; NKS 362.115(2) and NRS
362.130(3)

.

NOTE: 1. The fiscal year tax rate applied to the adjusted actual 1991
net proceeds will be the 1991-92 tax rates certified by the
Nevada Department of Taxation on July 16, 1991.

2. The fiscal year tax rate applied to the estimated 1992 net
proceeds will be the 1992-93 tax rates certified by the Nevada
Tax Ccnndssion on June 25, 1992.

04/21/92
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CHAPTER 362

TAXES ON PATENTED MINES AND
PROCEEDS OF MINERALS

GENERAL PROVISIONS

362.010 Definitions.

ASSESSMENT OF PATENTED MINES
AND MINING CLAIMS

362.030 County assessor to assess surface of patented mines and mining claims;

exceptions.

362.040 Exclusion of assessment from roll.

362.050 Affidavit of labor: Requirement for exemption of surface of patented mine or
mining claim from taxation; form and contents.

362.060 Who may make affidavit.

362.070 Contiguous patented mines or mining claims: Performance of work on one mine.
362.080 Affidavits to be recorded in office of county recorder. [Repealed.]

362.090 One affidavit may be recorded for labor on several patented mines or mining
claims.

362.095 Method of taxation of patented mine or mining claim used for purpose other
than mining or agriculture.

ASSESSMENT AND TAXATION OF NET PROCEEDS
OF MINERALS

362.100 Duties of department.

362.105 "Royalty" defined.

362.110 Annual statement: annual list.

362.115 Statement of estimated gross yield and net proceeds for current calendar year;

payment of estimated tax; credit against final certification or refund;
quarterly report of actual amounts.

362.120 Computation of gross yield and net proceeds.

362.130 Preparation and mailing of certificate of amount of net proceeds and tax due;
penalty for underpayment; date tax and penalty due.

362.135 Appeal of certification to state board of equalization; payment of tax pending
determination of appeal.

362.140 Rate of tax upon net proceeds.

362.150 Liens for taxes on proceeds of minerals.

362.160 When tax or estimated payment becomes delinquent: collection of delinquencies.

362. 170 Appropriation to county of amount of tax attributable to extractive operations in

county; apportionment by county treasurer; department to report amount
received as tax upon net proceeds of gcothermal resources.

(iwi) 9495
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CH. 362 TAXES ON MINES AND MINERALS

362.172 Permanent net proceeds fund: Creation; sources of revenue.

362.175 Procedure for removal of amount of tax and name from records of department
when tax impossible or impractical to collect.

362.180 Burden of proof on taxpayer to show certification by department to be uiyust,

improper or invalid.

362.200 Powers of department: Examination of records; hearings.

362.230 Penalty for failure to file statements.

362.240 Penalty for false statements.

(1991) 9496
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CHAPTER 362

TAXES ON PATENTED MINES AND
PROCEEDS OF MINERALS

CROSS REFERENCES

Administrative Procedure Act, NRS 233B.010 et seq.
Board of county conunissioncrs defined, NRS 0.035
Patented mines—

Annual labor required or assessment made. Const. Art. 10 § 1

Refund of tax money paid under protest, NRS 354.220
Proceeds of mines—

Assessment and apportionment. Const. Art. 10 § 5
Net proceeds escaping laxaiion, investigation, NRS 360.230
Sales and use taxes, proceeds of mines exempt from, NRS 372.270, 374.275
Towns, county commissioners to levy tax on, NRS 269.115
Unpatented mines, proceeds alone to be assessed and taxed. Const. Art. 10 § 1

(iwi) 9497
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TAXES ON MINES AND MINERALS 362.010

-ANNOTATIONS-
Altorney General's Opinions.

Oil wells to be treated as mines for pur-

poses of chapter. For purposes of NRS ch.

362, relating to laxcs on patented mines and

mine proceeds, oil wells should be treated as

mines and Nevada tax commission must deter-

mine gross yield and net proceeds of oil wells

on semiannual basis as provided in NRS
362.120. AGO 405 (5-9-1967)

Nonconflicting penalty provisions govern

in absence of provision in chapter. Where

net proceeds of mines are taxed at same ad

valorem rate as other property, penalties

referred to in NRS 362.160 in connection with

collection of delinquent taxes are penalties

imposed by NRS 361.483 for collection of

delinquent property taxes generally, because

former NRS 362.220 provides that all noncon-

flicting laws relating to collection, enforce-

ment and penalties for nonpayment of taxes

shall apply, impliedly in absence of any spe-

cific penalty provision in NRS ch. 362. AGO
508 (5-8-1968)

GENERAL PROVISIONS

362.010 Definitions. As used in this chapter, unless the context other-

wise requires:

1. "Mine" means an excavation in the earth from which ores, coal or

other mineral substances are extracted, or a subterranean natural deposit of

minerals located and identified as such by the staking of a claim or other

method recognized by law. The term includes a well drilled to extract

minerals.

2. "Mineral" includes oil, gas and other hydrocarbons, but does not

include sand, gravel or water, except hot water or steam in an operation

extracting geothermal resources for profit.

3. "Patented mine or mining claim" means each separate, whole or

fractional patented mining location, whether such whole or fractional mining

location is covered by an independent patent or is included under a single

patent with other mining locations.

[1:206:1915; 1919 RL p. 3009; NCL § 6592]-(NRS A 1975, 317; 1989,

33)

-ANNOTATiONS-
Attomey General's Opinions.

Assessment of fractional mining claim.

Fractional mining claim should be assessed at

not less than S5 when no development work

done. AGO 151 (12-2-1914)

Mineral survey plat as proof of patented

mining location. Mineral survey plat, without

further evidence of ownership, is insufficient

proof to warrant placing alleged patented mine

on tax roll or to constitute person named on

plat as owner. AGO 370 (12-21-1966)

(IMIl 9499
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ASSESSMENT OF PATENTED MINES
AND MINING CLAIMS

362.030 County assessor to assess surface of patented mines and min*
ing claims; exceptions. The county assessor shall assess the surface of each
patented mine and mining claim in his county for which an affidavit was not

filed pursuant to NRS 362.050, 362.070 and 362.090 and return the assess-

ment as required by law.

[3:206:1915; 1919 RL p. 3009; NCL § 6594]-(NRS A 1989, 33)

-ANNOTATIONS-
Administrative Regulations.

Patented Mines, NAC 362.410

Reviser's Note.

"Return the assessment as required by
law." replaced "return the said assessment as

is now required by law."

362.040 Exclusion of assessment from roll. Upon receipt of an affidavit

from the county clerk pursuant to NRS 362.050 stating that at least SlOO in

development work has been actually performed upon the patented mine or
mining claim during the federal mining assessment work period ending within

the year before the fiscal year for which the assessment has been levied, the

assessor shall exclude from the roll the assessment against the patented mine
or mining claim named in the affidavit.

(4:206:1915; A 1933, 233; 1931 NCL § 6595]-(NRS A 1989, 33, 1831;

1991, 2105)

-ANNOTATIONS-
Federal and Other Cases. templated for exemption from taxation of pat-

Labor performed by stockholder of min- ented mines in ch. 206. Stats. 191S (cf. NRS
ing corporation as development work. 362.040), requires filing of such affidavit

Stockholder of mining corporation has such within calendar year for which such e.xemp-

beneficial mterest in corporate mining prop- tion is claimed. AGO 14S (1-18-1918)

erty that labor performed by him will qualify im/.._i, _.«„ •.« j..«. », . .• . .

1 . 1 u ... 1 r\ Work may be done at any time dunne
as annual assessment labor. VVailes v. Davies, „„, „ ^„,,; „^„ «„--r.H ^i,.-, .

""""»

IM Fed -507 <Oth rir ion«» y^"- " ^O'"^ upon patented claim is done at
104 hcd. JV7 (Vth Cir. 1908)

3„y jj^g ^ij^-^ yP3^ assessment should be
Attorney General's Opinions. stricken, notwithstanding assessment marked

Contents of affidavit. Before assessment delinquent. AGO 152 (12-4-1922)

against patented mine may be stricken from x:-.-i» .ffi^.«i» .^^...^a t,^ „,
».,ii, .tt A .._...!. Ti. . . I

Timely affidavit required. Tax assessment
rolls atlidavit must show: That amount equal • ,. ' »„.»,.^ „;„. ..„j., woe i^-. n4rt
.«. cirvt k lu i J u 1 . mposed on patented mine under NRS 362.020

wa. S^n. i "r"f "" "'** '•'""•
' niay not be Stricken from tax roll unless there

lirt, n„
'"^

V y
^'^

H
'"

k''""
'°"j is timely presentation of affidavit of work pro!acscripiion of work performed, when work . . Z, ;. mdc -ja^ nAn ^nn -jo ,/-,,

done, bv whom wori ,in„r AHO s.s IQ.f.. ^'A^i*
^°' '" ^RS 362.040. AGO 39 (4-21-done. bv whom work done. AGO 88 (9-6-

1917) 1959)

Aifidav.. ,o h* filed within calendar year ^'^Lf.^l^Znl^'/Z'^.l!!."'*^ "voc
for which exemption claimed. .Xifidavit con- •»"* '**"* y^" **"*"''* *»* '"•^*'*- "^"^S

<l9»ll
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362.040 should be construed to allow owner performed thereon during prior fiscal year,
of patented mine to present proof to board of AGO 39 (4-21-1959)
equalization during current fiscal year of labor

362.050 Affidavit of labor: Requirement for exemption of surface of
patented mine or mining claim from taxation; form and contents.

1. To obtain the exemption of the surface of a patented mine or mining
claim from taxation ad valorem, pursuant to section 5 of article 10 of the

constitution of this state, the owner must submit an affidavit to the county
clerk for the county in which the mine is located on or before December 30
covering work done during the 12 months next preceding 12 a.m. on Septem-
ber 1 of that year. The exemption then applies to the taxes for the fiscal year
beginning on July 1 following the filing of the affidavit. Upon receipt of such
an affidavit, the county clerk shall cause it to be recorded in the oflfice of the

county recorder and transmit it to the county assessor.

2. The affidavit of labor must describe particularly the work performed,
upon what portion of the mine or claim, and when and by whom done, and
may be substantially in the following form:

State of Nevada }

}ss.

County of }

, being first duly sworn, deposes and says: That
development work worth at least $100 was performed upon the

patented mine or mining claim, situated in the

Mining District, County of

, State of Nevada, during the federal mining
assessment work period ending within the year 19 The work was done at

the expense of , the owner (or one of the owners) of
the patented mine or mining claim, for the purpose of relieving it from the tax

assessment. It was performed by , at about

feet in a direction from the monument of location,

and was done between the day of , 19 , and the

day of , 19 , and consisted of the following work:

(Signature)

riOTi)
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Subscribed and sworn to before me
this day of , 19

Notary Public (or other person

authorized to administer oaths)

[7:206:1915; A 1933, 233; 1931 NCL § 6598]-(NRS A 1975, 317; 1985,

1221, 1503; 1989, 33; 1991, 2105)

-ANNOTATIONS-
Attorney General's Opinions. Statement that mines were 'Svorked as a

Contents of affidavit. Before assessment unit" not sufficient. Affidavit required by

against patented mine may be stricken from NCL § 6598 (cf. NRS 362.050) relating to

rolls affidavit must show: That amount equal annual development work on mines must state

to SlOO had been expended on each claim; it that mines are "contiguous" rather than

was done during calendar year in question; "worked as a unit" before tax exemption pro-

description of work performed, when work vided by NCL § 6600 (cf. NRS 362.070) will

done, by whom work done. AGO 88 (9-6- attach. AGO 155 (8-2-1944)

1917)

362.060 Who may make affidavit. The affidavit may be made by the

owner or agent of the owner, or the person performing the labor, or by any

person familiar with the facts, on behalf of the owner,

[8:206:1915; 1919 RL p. 3010; NCL § 6599]

362.070 Contiguous patented mines or mining claims: Performance of

work on one mine. The owner of two or more contiguous patented mines or

mining claims may perform all the work required by section 5 of article 10 of

the constitution of this slate upon one mine or claim only; but the aggregate

amount of such work must be equal to $100 for each of the contiguous

patented mines or claims.

[9:206:1915; 1919 RL p. 3010; NCL § 6600]-(NRS A 1989, 34)

-ANNOTATIONS-
Attorney General's Opinions. that mines are "contiguous" rather than

Statement that mines were 'Vorked as a "worked as a unit" before tax exemption pro-

unit" not sufficient. Affidavit required by vided by NCL § 6600 (cf. NRS 362.070) will

NCL § 6598 (cf. NRS 362.050) relating to attach. AGO 155 (8-2-1944)

annual development work on mines must state

362.080 Affidavit to be recorded in office of county recorder.

Repealed. (See chapter 638, Statutes of Nevada 1991, at page 2107.)

362.090 One affidavit may be recorded for labor on several patented

mines or mining claims. A single affidavit may be recorded for the labor on
several patented mines or mining claims belonging to the same person or held

in common ownership, provided all are located in the same county.

[11:206:1915; 1919 RL p. 3011; NCL § 6602]-(NRS A 1989, 34, 1832)

(1991) 9502
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362.095 Method of taxation of patented mine or mining claim used for
purpose other than mining or agriculture.

1. Whenever any portion of a patented mine or mining claim is used by
the patentee or a successor in interest for a purpose unrelated to mining or
agriculture, the portion of such patented mine or mining claim so used shall

cease to be a patented mine or mining claim or part thereof and shall be taxed
as other real property is taxed.

2. For the purpose of this section, a dwelling placed upon a patented mine
or mining claim to be occupied by the operator of such patented mine or
mining claim or his agent is not a use unrelated to mining.

3. Whenever any patented mine or mining claim is taxed as real property,

such taxation shall not affect the status of contiguous patented mines or
mining claims.

(Added to NRS by 1967, 839; A 1989, 34)

-ANNOTATIONS-
Administrative Regulations.

Patented Mines, NAC 362.410

ASSESSMENT AND TAXATION OF NET PROCEEDS
OF MINERALS

362.100 Duties of department.
1. The department shall:

(a) Investigate and determine the net proceeds of all minerals extracted and
certify them as provided in NRS 362.100 to 362.240, inclusive.

(b) Appraise and assess all reduction, smelting and milling works, plants

and facilities, whether or not associated with a mine, all drilling rigs, and all

supplies, machinery, equipment, apparatus, facilities, buildings, structures

and other improvements used in connection with any mining, drilling, reduc-

tion, smelting or milling operation as provided in chapter 361 of NRS.
2. As used in this section, "net proceeds of all minerals extracted"

includes the proceeds of all:

(a) Operating mines;

(b) Operating oil and gas wells;

(c) Operations extracting geothermal resources for profit, except an opera-
tion which uses natural hot water to enhance the growth of animal or plant
life; and

(d) Operations extracting minerals from natural solutions.

[Part 13:177:1917; 1919 RL p. 3202; NCL § 6554] + [1:77:1927; NCL §
6578]-(NRS A 1975, 1675; 1983, 2088; 1985, 1305; 1989, 34)

"""
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-ANNOTATIONS-
Ncvada Cases.

Only net proceeds subject to taxation.

Legislature, in NCL § 6578 (cf. NRS
362.100), has provided that only the net pro-

ceeds of mines, as distinguished from gross

yield, is to be taxed. Goldficld Consol. Mines

Co. V. State, 60 Nev. 241. 106 P.2d 613

(1940), cited, Koyen v. Lincoln Mines. Inc..

63 Nev. 325. at 328. 171 P.2d 364 (1946)

Calculation of net proceeds. Under NCL
§ 6578 (cf. NRS 362.100). NCL § 6579 (cf.

NRS 362.110). and NCL § 6580, as amended

by ch. 68, Stats. 1937 (cf. NRS 362.120), net

proceeds of mines, for purpose of taxation,

are to be determined by ascertaining gross

yield and deducting therefrom deductions

authorized by statute. Goldficld Consol. Mines

Co. V. State, 60 Nev 241, 106 P. 2d 613

(1940), cited, Koven v. Lincoln Mines, Inc.,

63 Nev. 325, at 328, 171 P.2d 364 (1946)

Attorney General's Opinions.

Right to receive royalty to be assessed as

personal property. Right of owner of mining

claim to receive royalty from lessee should be

assessed as personal property and tax collected

thereon as for other personal property. AGO
(12-24-1901)

Classification of proceeds as mineral or

nonmineral not significant. Whether or not

gypsum is classified as mineral, it is proceeds

of mine and taxable as such. AGO (9-27-1909)

"Cleanup" as proceeds. "Qcanup" of

abandoned mine is subject to tax as proceeds.

AGO (12-31-1910)

Costs of industrial insurance properly

included in calculating expenses. Industrial

insurance costs may be legally included in

operating expenses in arriving at net proceeds

of mines. AGO 77 (7-21-1919)

Lease and each sublease to be treated as

separate mining units for purposes of tax.

Where lessee of mining ground subleases,

original lease and each sublease thereunder

should be treated as separate mining unit for

net proceeds tax, and lessee and each subles-

see is required to file statement provided for

under RL § 3690 (cf. NRS 362.110) and pay

tax provided for under RL § 3687 (cf. NRS
362.140). AGO 83 (8-21-1923)

"Mine" and "mining claim" include

"tailings." Words "mine" and "mining
claim," as used in revenue laws of Nevada,

are broad enough ;o include word "tailings"

without express mention thereof. AGO 178 (6-

25-1935)

Net proceeds are personal property; tax-

ation of federal instrumentality. Net pro-

ceeds of mines are considered personal

property, whereby they are exempt under Act

of Congress giving state authority to tax real

property of instrumentality of Federal Govern-

ment, but not personal property. AGO 9 (2-

16-1943)

Net proceeds of oil wells taxable. Net pro-

ceeds of oil wells are taxable under NCL §§
6578-6591 (cf. NRS 3-:. 100-362. 130.

362.160 and 362.180 et seq.;, which provide

for taxation of net proceeds of mines. AGO
B939 (7-20-1950)

Commission not empowered to establish

minimum amount of net proceeds subject to

taxation. Tax commission may not omit tax

assessment on mines with net proceeds of less

than SlOO, although collection costs exceed

amount of revenue collected, because NRS
362.100 et seq. do not empower commission
to fix minimum for assessment. AGO 335 (5-

10-1966)

362.105 "Royalty" defined. As used in NRS 362.100 to 362.240,

inclusive, unless the context otherwise requires:

1. "Royalty" means a portion of the proceeds from extraction of a min-

eral which is paid for the privilege of extracting the mineral.

2. "Royalties" do not include:

(a) Rents or other compensatory payments which are fixed and certain in

amount and payable periodically over the duration of the lease regardless of

the e.xtcnt of extractions; or

(IWl) 9504
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(b) Minimum royalties covering periods when no mineral is extracted if

the payments are fixed and certain in amount and payable on a regular

periodic basis.

(Added to NRS by 1975, 135; A 1989, 35)

362.110 Annual statement; annual list.

1. Every person extracting any mineral in this state or receiving any

royalty:

(a) Shall, on or before February 15 of each year, except as otherwise

provided in paragraph (b), file with the department a statement showing the

gross yield and claimed net proceeds from each geographically separate

operation where a mineral is extracted by that person during the calendar year

immediately preceding the year in which the statement is filed.

(b) May have up to 30 additional days to file the statement, if beforehand

he makes written application to the department and the department finds good

cause for the extension.

2. The statement must:

(a) Show the claimed deductions from the gross yield in the detail set forth

in NRS 362.120. The deductions are limited to the costs incurred during the

period covered by the statement.

(b) Be in the form prescribed by the department.

(c) Be verified by the manager, superintendent, secretary or treasurer of

the corporation, or by the owner of the operation, or, if the owner is a natural

person, by someone authorized in his behalf.

3. Each recipient of a royalty as described in subsection 1 shall annually

file with the department a list showing each of the lessees responsible for

taxes due in connection with the operation or operations included in the

statement filed pursuant to subsections 1 and 2.

[2:77:1927; A 1929, 120; NCL § 6579]-(NRS A 1971, 562; 1973, 1293;

1975, 1675; 1979, 819; 1983, 878; 1989, 35)

-ANNOTATIONS-
Administntive ReRulalions. Attorney General's Opinions.

Proceeds of Mines. NAC 362.010 ct seq. G>iisum mines subject to taxation. Gyp-
sum mines arc subject to taxation under statute

Nevada Cases.
. , , . ^,^-1 relating to taxation of proceeds of mines, g>-p-

! 6i?s r:;.'";?'36?k"xl" «79'',^i:
>- ^"^ ™n«.. ago (4.,2.i912,

NRS 36:. 110). and NCL § 65S0. as amended Statement required by section to be filed

by ch. cS. Stais. 1937 (cf. NRS 362.120). net by lessee and each sublessee of mining

proceeds of mines, for purpose of taxation. ground. Where lessee of mining ground sub-

arc ID be dcicrmmcd by asccrtammg gross leases, original lease and each sublease there-

yield .md deducting therefrom deductions under should be treated as separate mining

authorized bv statute. Goldficid Consol. Mines unit for net proceeds tax. and lessee and each

Co. V. Stare. 60 Ncv. 241. 106 P. 2d 613 sublessee is required to file statement provided

(1940). cited. Kovcn v. Lincoln Mines. Inc., for under RL § 3690 (cf. NRS 362.110) and

63 Ncv. 525. at 528. 171 P. 2d 364 (1946) pay tax provided for under RL § 3687 (cf.

NRS 362.140). AGO 83 (8-21-1923)

(i«i. 9505
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Ore mined in excess of quoU fixed by
contract part of gross yield of mine. Ore
mined in excess of quota set by Federal Gov-
ernment contract and for which operator
receives amount over price set under quota is

taxable as gross yield of mine and is not classi-

fied as bounty or gift. AGO 69 (8-23-1943)

Calculation or gross yield not limited to

market value of extracted ore. Under NCL §

6579 (cf. NRS 362.110). which provides for

taxation of proceeds of mines, gross yield con-

templates computation of proceeds of

extracted ore in dollars and cents, and is not

limited to market value of such ore but con-

templates computation of proceeds derived by
mme owner or operator of all moneys received

upon and from actual amount of ore mined and

disposed of. AGO 69 (8-23-1943)

Contractor who mines ore for owner of

mine not lessee for purposes of section. Con-

tractor who mines and stockpiles ore for

mme's owner under contract obligating owner
to pay specific amount for each ton of ore

stockpiled is not lessee of mine and is not

required to comply with NRS 362.110, relat-

ing to statements to be filed with Nevada tax

commission by mine operators. AGO 147 (3-

22-1960)

Records of person who contracts with

mine owner may be examined to verify costs

set forth in statement filed by owner. Under
provisions of NRS 362.200, relating to pow-
ers of Nevada tax commission, commission
may examine records of contractor who mines
and stockpiles ore for mine owner to verify

allegations of operating costs contained in

mine owner's statement filed under NRS
362.110, relating to statements to be filed with

Nevada tax commission by mine operators.

AGO 147 (3-22-1960)

Arbitrary assessment may be rescinded

after filing of proper statement. Where,
owing to failure of mine operator to file proper

gross yield and net proceeds statement under
NRS 362.110, Nevada tax commission levied

arbitrary assessment under NRS 362.230, and
where amended statement for period revealed

net loss, commission had authority to rescind

such assessment. AGO 465 (11-28-1967)

Penalty imposed aAer failure to file state-

ment not penalty for nonpayment of taxes.

Where taxpayer does not file reports required

by NRS 362.110 and penalty is imposed there-

under pursuant to NRS 362.230, such penalty

is paid to state because it is intended to defray

cost of obtaining information required in

reports and is not penalty for nonpayment of

taxes, which would be additional tax, distrib-

utable to county and state. AGO 495 (3-13-

1968)

362.115 Statement of estimated gross yield and net proceeds for cur-

rent calendar year; payment of estimated tax; credit against final certifi-

cation or refund; quarterly report of actual amounts. In addit: - to the

statement required by subsection 1 of NRS 362.110, each persor ,vho is

required to file that statement:

1. Shall, on or before June 15 of each year, file with the department a

statement showing the estimated gross yield and estimated net proceeds from
each such operation for the entire current calendar year, and shall pay the tax

upon the net proceeds so estimated to the department on or before July 15 of

that year. If an estimate is filed, the amount due under the final cenification

pursuant to NRS 362.130 is the difference between the total tax established

upon the certification and the sum of the estimated payments made or

credited, if any. for that calendar year. If the sum of the estimated payments
exceeds the total tax, the taxpayer is entitled to credit the excess against the

ensuing estimates or final taxes due until it is exhausted, or, if the taxpayer

files a statement with -he department which indicates that he will have no tax

liabilir\- for the next calendar year, upon verification by the depanment, the

taxpayer is entitled to receive a refund.

MWl)
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2. May file with the department a quarterly report stating an estimate for

the year and the actual quarterly amounts of production, gross yield and net

proceeds as of March 31, June 30, September 30 and December 31, to

establish whether liability for a penalty exists. If the person chooses to submit
such reports, the reports must be submitted on a form prescribed by the

department no later than the last day of the month following the end of the

calendar quarter.

(Added to NRS by 1987, 2141; A 1989, 36, 1536)

-ANNOTATIONS-
Reviser's Note.

Ch. 872, Stats. 1987. the source of this

section, contains a preamble not included in

NRS, which reads as follows:

"WHEREAS, This 64th session of the leg-

islature has extensively considered amending
the constitution of the State of Nevada to per-

mit taxation of the net proceeds of mines sepa-

rately from the taxation ad valorem of other

properly, but any increase of the taxes from
this source would not occur during the coming
biennium when the need for revenue will be
pressing;"

Ch. 872 also contains the following provi-

sions not included in NRS:
"Sec. 3. Each county treasurer who

receives an estimated payment for the calendar

year 1987 shall remit to the state controller for

deposit in the state general fund the entire

amount of the estimated payments made for

that year.

Sec. 4. To provide additional revenue for

the state before the process of amending the

constitution of the State of Nevada as it con-

cerns the taxation of mines can be accom-
plished, the department of taxation is

authorized to accept from any person, in addi-

tion to the payment actually due the appropri-

ate county under the statutes in effect at the

time of payment, one or more payments on
account of the lax the payer estimates will be

due the state if the contemplated amendment to

the constitution is adopted. Any payment so

made and accepted must be deposited in the

st.ite trcisury to the credit of the state general

fund.

Sec. 5. The amount of each payment so

made must be recorded separately by the

department, but the taxpayer is entitled to

credit for that amount only:

1. In the fiscal year 1992-1993 or
thereafter:

2. If the total revenue accepted by the

department of taxation pursuant to section 4 of
this act as payments on account of the ta.x the

payer estimates will be due the state if the

contemplated amendment to the constitution is

adopted is 510,500,000 or more for the fiscal

year 1988-1989;

3. If the total revenue from the tax on the

net proceeds of mines in the year when the

credit is claimed exceeds $50,000,000; and
4. To the extent in any one fiscal year of 10

percent of the credit available on July 1, 1992.
Sec. 6. If the proposed constitutional

amendment is not agreed to by the 65th ses-

sion of the legislature or is not approved by a

vote of the people, any amount paid pursuant
to section 4 of this act and all accrued interest

and income earned on that money shall be
deemed a gift to the state and is thereafter not

refundable and must not be credited against

any tax liability of the person making the

payment.

Sec. 7. 1. This section and sections 1, 2
and 3 of this act become effective on July 1,

1987.

2. Sections 4, 5 and 6 of this act become
effective on July 1, 1987, if and only if this

legislature has proposed an amendment to the

constitution of the State of Nevada which
would permit a tax limited to the net proceeds

of mines but at a rate different from other

taxes ad valorem. Sections 4. 5 and 6 of this

act expire by limitation:

(a) On July 1, 1992, for the purpose of

authorizing the acceptance of payments in

addition to those legally due; and

(b) For all other purposes, upon the

exhaustion of the last of any credits due to any
taxpayer under this act."

(IWIl 9507
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362.120 Computation of gross yield and net proceeds.

1. The department shall, from the statement and from all obtainable data,

evidence and reports, compute in dollars and cents the gross yield and net

proceeds of the period covered by the statement.

2. The gross yield must include the value of any mineral extracted which

was:

(a) Sold;

(b) Exchanged for any thing or service;

(c) Removed from the state in a form ready for use or sale; or

(d) Used in a manufacturing process or in providing a service,

during the period covered by the statement.

3. The net proceeds are ascertained and determined by subtracting from

the gross yield the following deductions for costs incurred during that period,

and none other:

(a) The actual cost of extracting the mineral.

(b) The actual cost of transporting the mineral to the place or places of

reduction, refining and sale.

(c) The actual cost of reduction, refining and sale.

(d) The actual cost of marketing and delivering the mineral and the con-

version of the mineral into money.
(e) The actual cost of maintenance and repairs of:

(1) All machinery, equipment, apparatus and facilities used in the mine.

(2) All milling, refining, smelting and reduction works, plants and

facilities.

(3) All facilities and equipment for transportation except those that are

under the jurisdiction of the public service commission of Nevada as public

utilities.

(f) The actual cost of fire insurance on the machinery, equipment, appara-

tus, works, plants and facilities mentioned in paragraph (e).

(g) Depreciation of the original capitalized cost of the machinery, equip-

ment, apparatus, works, plants and facilities mentioned in paragraph (e). The
annual depreciation charge consists of amortization of the original cost in a

manner prescribed by regulation of the Nevada tax commission. The probable

life of the property represented by the original cost must be considered in

computing the depreciation charge.

(h) All money expended for premiums for industrial insurance, and the

actual cost of hospital and medical attention and accident benefits and group

insurance for all employees.

(i) All money paid as contributions or payments under the unemployment
compensation law of the State of Nevada, as contained in chapter 612 of

NRS, all money paid as contributions under the Social Security Act of the

Federal Government, and ail money paid to either the State of Nevada or the

Federal Government under any amer.dment to either or both of the statutes

mentioned in this paragraph.

(1991) 9508



354

TAXES ON MINES AND MINERALS 362.120

(j) The actual cost of developmental work in or about the mine or upon a

group of mines when operated as a unit.

(k) All money paid as royalties by a lessee or sublessee of a mine or well,

or by both, in determining the net proceeds of the lessee or sublessee or both.

4. Royalties deducted by a lessee or sublessee constitute part of the net

proceeds of the minerals extracted, upon which a tax must be levied against

the person to whom the royalty has been paid.

5. Every person acquiring property in the State of Nevada to engage in the

extraction of minerals and who incurs any of the expenses mentioned in

subsection 3 shall report those expenses and the recipient of any royalty to the

department on forms provided by the department.

6. The several deductions mentioned in subsection 3 do not include any

expenditures for salaries, or any portion of salaries, of any person not actu-

ally engaged in:

(a) The working of the mine;

(b) The operating of the mill, smelter or reduction works;

(c) The operating of the facilities or equipment for transportation;

(d) Superintending the management of any of those operations; or

(e) The State of Nevada, in office, clerical or engineering work necessary

or proper in connection with any of those operations.

[3:77:1927; A 1937, 139; 1939, 256; 1931 NCL § 6580]-(NRS A 1971,

926; 1973, 1294; 1975, 1676; 1979, 820; 1983, 254; 1989, 36, 1533; 1991,

146)

-ANNOTATIONS-
Administrative Regulations.

Proceeds of Mines, NAC 362.010 et scq.

Nevada Cases.

Calculation of net proceeds. Under NCL
§ 6578 (cf. NRS 362.100). NCL § 6579 (cf.

NRS 362.110). and NCL § 65S0. as amended

by ch. 68. Stats. 1937 (cf. NRS 362.120). net

proceeds of nfiincs. for purpose of taxation,

are to be determined by ascertaining gross

yield and deducting therefrom deductions

authorized bv statute. Goldficid Consol. Mines

Co. V. State. 60 Ncv. 241. 106 P.2d 613

(1940). cited. Koycn v. Lincoln Mines. Inc..

63 Ncv. 325. at 328. 171 P. 2d 364 (1946)

Under terms of contract, tax imposed on
royalties of lessor of mine were payable by
lessee. Where lease of mme provided that

lessee would pay all state and county ixxes on

net proceeds of mines resulting frcm produc-

tion bv lessee, txx imposed on tyaltics of

lessor' by ch. 174, Stats. 1939 (cf. NRS
362.120) was payable by lessee. Koyen v.

Lincoln Mmcs. Inc.. 63 Ncv. 325. 171 P.2d
364 (1946)

Royalties subject to taxation on basis of

net proceeds. Under provisions of NCL §

6580 (cf. NRS 362.120). which provides that

royalties paid by lessee of mine shall be

deductible in computing net proceeds tixable

to lessee, but shall constitute part of gross

yield to lessor for purposes of computing net

proceeds tixablc to lessor, it was plainly intent

of legislature to bring royalties within sphere

of property taxable on basis of net proceeds.

Koven v. Lincoln Mines, Inc., 63 Ncv. 325.

171 P.2d 364 (1946)

Royalty to be taxed on basis of cash value

where recipient has no operating cost.

Because ch. 174. Stats. 1939 (cf. NRS
362.120). imposing tax on royalties received

by lessor of mine, provides no method of

determining "net proceeds" in situation

where lessor has no operating cost, royalty

must be taxed on basis of its cash value.

Koyen v. Lincoln Mines. Inc., 63 Nev. 325.

171 P.2d 364 (1946)
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Federal and Other Cases.

Severed ore as personal property. Sec. 6,

ch. 35, Stats. 1871 (cf. NRS 362.150), creat-

ing lien on mines or mining claims for taxes

upon their net proceeds, is not invalid as tax

upon, or lien against, property of United

States because it distinguishes between pat-

ented and unpatented claims, lien attaching in

the first case to mine itself, in the second only

to possessory right of miner which may be

transferred in any manner without infringing

the title of United States. Tax upon net pro-

ceeds itself, imposed by sec. 2, ch. 35, Stats.

1871 (cf. NRS 362.120), is tax upon ore as

personal properry of miner, not real property

of United States. Forbes v. Gracey, 94 U.S.

762, 24 L. Ed. 313 (1877)

Attorney General's Opinions.

Meaning of "actual cost of extracting."

Term "actual cost of extracting," as used in

statute relating to taxation of net proceeds of

mines, means cost of breaking or removing

ore from vein, lode or deposit. AGO (4-24-

1911)

Deductions limited to those provided by
section; federal taxes not to be deducted in

calculating net proceeds. No reduction from

gross proceeds of mines in order to arrive at

net proceeds for purpose of taxation may be

made except those provided for by RL § 3687
(cf. NRS 362.120), and federal taxes are not

within deductions of such statute and may not

be deducted in arriving at net proceeds. AGO
147(1-25-1918)

Constitutional definition of "net pro-

ceeds" compared. Term "net proceeds" in

mining, as used in Nev. Art. 10, § 1. is identi-

cal wiih that defined by RL § 3687 (cf. NRS
362.140). AGO 147(1-25-1918)

Costs of industrial insurance may be

included in operating expenses. Industrial

insurance costs may be legally included in

operating expenses in arriving at net proceeds

of mines. AGO 77 (7-21-1919)

Cost of construction and equipment of

mine not to be deducted. In computing net

proceeds of mines under RL § 3687 (cf. NRS
362.120) deductions do not include cost of

construction and equipment of mine. AGO 80

(8-2-1919)

Lessee and each sublessee of mining
ground to be treated as separate mining
units; each liable for tax. Where lessee of

mining ground subleases, original lease and

each sublease thereunder should be treated as

separate mining unit for net proceeds tax, and

lessee and each sublessee is required to file

statement provided for under RL § 3690 (cf.

NRS 362.110) and pay tax provided for under

RL § 3687 (cf. NRS 362.140). AGO 83 (8-21-

1923)

Ore mined in excess of amount estab-

lished by contract taxable as part of yield of

mine. Ore mined in excess of quota set by
Federal Government contract and for which
operator receives amount over price set under
quota is taxable as gross yield of the mine and

is not classified as bounty or gift. AGO 69 (8-

23-1943)

Gross yield not limited to market value

of extracted ore. Under NCL § 6579 (cf.

NRS 362.110), which provides for taxation of

proceeds of mines, gross yield contemplates

computation of proceeds of extracted ore in

dollars and cents, and is not limited to market

value of such ore but contemplates computa-

tion of proceeds derived by mine owner or

operator of all moneys received upon and

from actual amount of ore mined and disposed

of. AGO 69 (8-23-1943)

Cancellation payment made under min-
ing contract not taxable as net proceeds.

Cancellation payment, for total unfilled pro-

duction, made by Federal Government under

mining contract, docs not represent return for

ore produced from the mine, net proceeds of

mines, or production from mine as defined

under Nevada law, and is, therefore, not taxa-

ble as net proceeds. AGO 173 (11-4-1944)

No deduction for payments made into

fund under company retirement plan.

Under 1931 NCL § 6580 (cf. NRS 362.120).
which provides for certain deductions from
gross yield of mine to arrive at net proceeds

for tax purposes, moneys paid into private

fund under company retirement plan for its

employees cannot be deducted. AGO 438 (4-

1-1947)

Where initial sale of ore made to wholly

owned subsidiary, price obtained on subse-

quent sale may be used as basis for deter-

mining net proceeds. In determining net

proceeds of mine, tax commission is not

bound by pric: at which producing corpora-

tion sold ore to wholly owned subsidiary but

may ignore corporate entities and base asscss-
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ment on price at which subsidiary sold ores.

AGO 738 (4-14-1949)

No deduction Tor cost or constnicting

road to mine. Because road constructed to

mine is considered capital investment, and

because it is not enumerated in deductions pro-

vided in ascertaining net proceeds (see 1931

NCL § 6580. cf. NRS 362.120). it may not be
deducted as business expense for tax purposes.

AGO 757 (5-16-1949)

Losses sustained in certain areas of min-
ing operation not deductible. Deficit in

boardinghouse operations and commissaries
cannot be charged as deductible items, as pro-

vided in 1931 NCL § 6580 (cf. NRS
362.120), to determine net proceeds. AGO
780 (7-21-1949)

Deduction allowed for cost of maintain-

ing boardinghouse; no deduction for loss

incurred through operation of boarding-
house. Cost of maintenance and repair of

boardinghouse kept for mining employees may
be deducted from gross yield in order to obtain

net proceeds of mmcs subject to tax. How-
ever, loss incurred through operation of such

boardinghouse cannot be deducted. AGO 330
(12-5-1957)

Deduction allowed for maintenance of
roads and walks and of water and power
facilities. Costs of mamtenancc and repair of

roads and walks in mining housing area and of

water and power facilities may be deducted

from gross yield in determining net proceeds

of mines tix. AGO 330 (12-5-1957)

Oil wells to be treated as mines for pur-

poses of section. For purposes of NRS ch.

362, relating to taxes on patented mines and
mine proceeds, oil wells should be treated as
mines and Nevada tax commission must deter-

mine gross yield and net proceeds of oil wells
on semiannual basis as provided in NRS
362.120. AGO 405 (5-9-1967)

Deduction allowed for industrial insur-
ance premiums. In determining net proceeds
of mine upon which tax is assessed, industrial

insurance premiums arising by reason of par-

ticipation in insurance required by Nevada
industrial commission are deductible from
gross proceeds of mine pursuant to subsection

2(h) of NRS 362.120. AGO 498 (3-27- 196S)

Actual sale required to determine gross
yield; no assessment of tax where sale not
possible due to strike. Where concentrates

could not be sold because of strike, tax on net

proceeds of mines could not be assessed or
paid on estimated value ot stockpiled ore and
concentrates, because gross yield for purposes

of NRS 362.120 can be determined only from
actual sales. AGO 532 (8-30-1968) Modified,

AGO 559 (2-5-1969)

Value of stockpiled material may be con-
sidered in determining gross yield and net

proceeds, if material stockpiled because of
emergency. Under NRS 362. 120, which pro-
vides that Nevada tax commission shall, from
all obtainable data, evidence and reports com-
pute gross yield and net proceeds of mine,
commission may consider value of stockpiled

material if such material was stockpiled

because of emergency conditions. AGO 559
(2-5-1969)

362.130 Preparation and mailing of certificate of amount of net pro-
ceeds and tax due; penalty for underpayment; date tax and penalty due.

1. When the department determines from the annual statement the net

proceeds of any mmcrals extracted, it shall prepare its certificate of the

amount of the net proceeds and the tax due and shall send a copy to the owner
of the mine, operator of the mine, or recipient of the royalty, as the case may
be.

2. The certificate must be prepared and mailed not later than June 10
immcdiatciv following the month of February during which the statement was
filed.

3. If the amount paid pursuant to NRS 362.115 is less than 90 percent of
the amount certified pursuant to this section, the amount due must include a

penalty of 10 percent of the underpayment unless:
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(a) The amount paid pursuant to NRS 362.115 is equal to or greater than

the total tax liability of the operation for the immediately preceding calendar

year; or

(b) The person files quarterly reports pursuant to subsection 2 of NRS
362.115 in a timely manner for that year and pays the additional amount due

within 30 days after the quarterly report that indicates the additional estimated

tax liability is filed with the department. The additional estimated tax liability

must be calculated by determining the difference between the revised esti-

mates of net proceeds based on the recent production figures as indicated by

the quarterly reports and the original estimate supplied on June 15 of that

year.

4. The taxes and any penalty are due on June 30 of that year.

[4:77:1927; NCL § 6581]-(NRS A 1969, 561; 1973, 1295; 1975, 1677;

1979, 822; 1981, 809; 1987, 168, 2141; 1989, 38, 1537; 1991, 653)

362.135 Appeal of certification to state board of equalization; pay-

ment of tax pending determination of appeal.

1. Any person dissatisfied by any certification of the department may

appeal from that determination to the state board of equalization. The appeal

must be filed within 30 days after the certification is sent to the taxpayer.

2. Pending determination of the appeal, the person certified as owing the

tax shall pay it on or before the date due, and the tax is considered to be paid

under protest

(Added to NRS by 1977, 1052; A 1987, 169; 1989. 38)

362.140 Rate of tax upon net proceeds.

1. Except as otherwise provided in this section, the rate of tax upon the

net proceeds of each geographically separate extractive operation depends

upon the ratio of the net proceeds to the gross proceeds of that operation as a

whole, according to the following table:

Net Proceeds as Percentage Rate of Tax as Percentage

of Gross Proceeds of Net Proceeds

Less than 10 2.00

10 or more but less than 18 2.50

18 or more but less than 26 3.00

26 or more but less than 34 3.50

34 or more but less than 42 4.00

42 or more but less than 50 4.50

50 or more 5.00

2. If the combined rate of tax ad valorem which would be assessed but for

the provisions of section 5 of article 10 of the constitution of this state,

including any rate levied by the Stale of Nevada, upon property at the situs of
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the operation is more than 2 percent, the minimum rate of tax under this

section equals that rate of tax ad valorem.

3. The rate of tax upon royalties is 5 percent.

4. The rate of tax upon the net proceeds of a geothermal operation taxable

pursuant to NRS 362.100 is the combined rate of tax ad valorem applicable to

the property at the situs of the operation.

5. The rate of tax upon an operation for which the net proceeds in a

calendar year exceed 54,000,000 is 5 percent.

[Part 75:99:1891; C § 1147; RL § 3687; NCL § 6481]-(NRS A 1989,

38, 1537)

-ANNOTATIONS

-

Reviser's Note.

The revised section comes from a portion

of sec. 75. ch. 99. Stats. 1891 (NCL § 6481).

With the enactment of ch. 77. Stats. 1927, the

old 1891 statutory provisions were not

expressly repealed. In 1945. the attorney gen-

eral rendered AGO 238 (11-1-1945) that NCL
§ 6481 had been repealed except for the decla-

ration that the net proceeds of mines are sub-

ject to ad valorem taxation at the same rate as

other property is taxed.

Nevada Cases.

Taxes levied under section must be

included in assessment roll. Where statute

provided that county assessor of each county

should include in his assessment roll "all taxes

levied by authority of law for county pur-

poses." taxes levied on proceeds of mines

were required to be included in assessment

roll under Nov. Art. 10. § 1. which provides

for uniform rates of assessment and ta.xation,

and under RL § 3687 (cf. NRS 362.140).

which provides that net proceeds of any mine

shall be taxed at same rate ad valorem as other

propertN' is iixed. Esmeralda Countv v. Min-

eral Co'untN-. 37 Ncv. 180. 141 Pac. 73 (1914)

Attorney General's Opinions.

Constitutional definition of "net pro-

ceeds" compared. Term "net proceeds" in

minmc. as used in Ncv. Art. 10, § 1. is identi-

cal wah that defined bv RL § 3687 (cf. NRS
362.140). AGO 147 (1-25-1918)

.No deduction for federal taxes permitted

in calculating net proceeds. No reduction

from gross proceeds of mines in order to

arrive at net proceeds for purpose of taxation

may be made except those provided for by RL
§ 3687 (cf. NRS 362.120). and federal ta.xes

are not within deductions of such statute and

may not be deducted in arriving at net pro-

ceeds. AGO 147 (1-25-1918)

Lessee and each sublessee of mining
ground each required to pay tax. Where
lessee of mining ground subleases, original

lease and each sublease thereunder should be

treated as separate mining unit for net pro-

ceeds tax. and lessee and each sublessee is

required to file statement provided for under

RL § 3690 (cf. NRS 362.110) and pay tax

provided for under RL § 3687 (cf. NRS
362.140). AGO 83 (8-21-1923)

'*Mine" and "mining claim" include

"tailings." Words "mine" and "mining
claim." as used in revenue laws of Nevada,

arc broad enough to include word "railings"

without express mention thereof. AGO 178 (6-

25-1935)

Cancellation payment made under min-

ing contract not taxable as net proceeds.

Cancellation payment, for total untillcd pro-

duction, made by Federal Government under

mining contract, does not represent return for

ore produced from the mine, net proceeds of

mines, or production from mine as defined

under Nevada law, and is. therefore, not taxa-

ble as net proceeds. AGO 173 (11-4-1944)

362.150 Liens for taxes on proceeds of minerals. Every tax levied

under the authority or provisions of NRS 362.100 to 362.240, inclusive, on

the proceeds of minerals extracted is hereby made a lien on the mines from
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which minerals are extracted for sale or reduction, and also on all machinery,

fixtures, equipment and stockpiles of the taxpayer located at the mine site or

elsewhere in the state. The lien attaches on the 1st day of January of each

year, for the calendar year commencing on that day and may not be removed

or satisfied until the taxes are all paid, or the title to those mines has vested

absolutely in a purchaser under a sale for those taxes.

[76:99:1891; C § 1148; RL § 3688; NCL § 6482]-(NRS A 1979, 822;

1989, 39)

-ANNOTATIONS-
Reviser's Note.

Tliis section was completely revised. The
source section (NCL § 6482) was declared by

the attorney general to be effective as a decla-

ration of lien. See AGO 238 (11-1-1945).

However, the attorney general did not state the

time when the lien attaches. The reviser

inserted "January" and "July" as the months

in which the lien attaches. This conforms to

the assessment periods. Sec NRS 362.110.

Nevada Cases.

Statute of limitations. Former statutes, cf.

NRS 362.150, which provided that every tax

levied upon proceeds of mine was lien upon

mine until paid neither excepted action to col-

lect tax from operation of statute of limitations

nor extended time for bringing such action

beyond period of statute, whether action was

against defendant as individual or against his

propcrrv. State v. Yellow Jacket Silver Mining

Co., 14 Nev. 220 (1879)

Federal and Other Cases.

Section not invalid as creating lien upon,
or imposing tax against, property of United

Sutes. Sec. 6, ch. :-5. Stats. 1871 (cf. NRS
362.150), creating her. on mines or mining

claims for taxes, is not invalid as tax upon, or

lien against, property of United States because

it distinguishes between patented and unpat-

ented claims, lien attaching in first case to

mine itself, in second only to possessory right

of miner which may be transferred in any
manner without infringing title of United

States. Tax upon net proceeds itself, imposed
by sec. 2, ch. 35. Stats. 1871 (cf. NRS
362.120), is tax upon ore as personal property

of miner, not real property of United States.

Forbes v. Gracey, 94 U.S. 762, 24 L. Ed. 313

(1877)

362.160 When tax or estimated payment becomes delinquent; collec>

tion of delinquencies. If the amount of any tax or estimated payment

required by NRS 362.100 to 362.240, inclusive, is not paid within 30 days

after it is due, it is delinquent and must be collected as other delinquent taxes

are collected by law, together with the penalties provided for the collection of

delinquent taxes.

[5:77:1927; NCL § 6582]-(NRS A 1975, 1678; 1987, 169; 1989, 39)

-ANNOTATIONS-
Nevada Cases.

Only district attorney is authorized to

commence action for delinquent taxes.

Where district attorney and counsel associated

with him m action for delinquent property

taxes and penalties consented to judgment for

taxes without penalties, consent of associated

counsel could add nothing to consent of dis-

trict attorney, because under D §§ 3153 and
3231 (cf. NRS 361.650 and 362.160). district

attorneys alone are authorized to commence
actions for delinquent taxes. State • Califor-

nia Mining Co., 15 Nev. 234 (1-. , cited.

State V. California Mining Co., 1; .Scv. 259

(1880), State v. California Mining Co., 15

Nev. 308, at 310 (1880)

Attorney General's Opinions.

Penalties referred to in section are those

provided for collection of delinquent prop-
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erty Uxes generally. Where net proceeds of taxes generally, because fonner NRS 362.220

mines arc taxed at same ad valorem rate as provides that all nonconfliciing laws relating

other property, penalties referred to in NRS to collection, enforcement and penalties for

362. 160 in connection with collection of delin- nonpayment of taxes shall apply, impliedly in

quent taxes are penalties imposed by NRS absence of any specific penalty provision in

361.483 for collection of delinquent property NRS ch. 362. AGO 508 (5-8-1968)

362.170 Appropriation to county of amount of tax attributable to

extractive operations in county; apportionment by county treasurer;

department to report amount received as tax upon net proceeds of geo-

thermal resources.

1. There is hereby appropriated to each county the total of the amounts

obtained by multiplying, for each extractive operation situated within the

county, the net proceeds of that operation by the combined rate of tax ad

valorem, excluding any rate levied by the Slate of Nevada, for property at

that site. The department shall report to the state controller for distribution on

August 1 of each year the amount appropriated to each county, as calculated

for each operation from the final statement made in February of that year for

the preceding calendar year.

2. The county treasurer shall apportion to each local government or other

local entity, the total of the amounts obtained by multiplying, for each

extractive operation situated within its jurisdiction, the net proceeds of that

operation, including royalty payments, by the rate levied on behalf of that

local government or other local entity, less a percentage commission of 3

percent which must be deposited in the county general fund. The amounts

apportioned pursuant to this subsection, including the amount retained by the

county and excluding the percentage commission, must be applied to the uses

for which each levy was authorized in the same proportion as the rate of each

levy bears to the total rate.

3. The department shall report to the state controller on August 1 of each

year the amount received as tax upon the net proceeds of geothermal

resources which equals the product of those net proceeds multiplied by the

rate of tax levied ad valorem by the State of Nevada.

[Part 1:57:1885; BH § 2386; C § 1241; RL § 1581; NCL § 2062]-(NRS

A 1959, 761; 1989. 39, 1538)

-ANNOTATIONS-
Auomev General's Opinions. receiving fee for collecting money of public

.No commission for collection of certain schools. NRS 361.530, which requires county

special levies or license fees. Commissions assessor to reserve and pay to county treasury

allowed to counties for collection of taxes pur- percentage commission on txxcs collected on

suant to RL § 1581 (cf. NRS 361.530 and personal property, and NRS 362.170. which

362.170) arc not authorized for collection of requires assessor to reserve and pay such corn-

special levies imposed by regulatory or mission on ta.xes collected on net proceeds of

iiiipcciion measures or license fee collections. mines, are not in conflict with NRS 387.225.

AGO 269 (6-23-1927) which prohibits tax collector or county irea-

_ , „. L ,_...• • surer from receiving fees for collecting.
Section not in conflict with prohibition

gainst tax collector or county treasurer
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receiving or keeping public schools' money, by adding to regular compensation. AGO 409

because collection of commission is for benefit (5-23-1967)

of general fund and does not reward collector

362.172 Permanent net proceeds fund: Creation; sources of revenue.

1. The permanent net proceeds fund is hereby created as a trust fund. No
portion of the principal of the fund may be removed except by direct legisla-

tive appropriation. Any such appropriation must receive the votes of a two-

thirds majority of each house of the legislature.

2. On or before August 15 of each year, the state controller shall deposit

in the fund 5 percent of the portion of the revenue from the tax on the net

proceeds of minerals that is remaining after the appropriation made by NRS
362.170.

3. On or before August 15 of each odd-numbered year, the state controller

shall transfer to the fund any revenue from the tax on the net proceeds of

minerals received during the 2 previous fiscal years which, after subtracting

the amount deposited pursuant to subsection 2 and the amount appropriated

pursuant to NRS 362.170 for both fiscal years, exceeds $55,000,000.

(Added to NRS by 1989, 1536)

362.175 Procedure for removal of amount of tax and name from

records of department when tax impossible or impractical to collect.

1. If at any time, in the opinion of the executive director, it becomes

impossible or impractical to collect any tax certified on the proceeds of

minerals extracted, the executive director may apply to the Nevada tax com-

mission to have the amount of the tax and the name of the person against

whom the tax is certified removed from the tax records of the department.

2. If the Nevada tax commission approves the application, the department

may remove the name and amount from its tax records.

(Added to NRS by 1960, 84; A 1975, 1678; 1989, 40)

362.180 Burden of proof on taxpayer to show certification by depart-

ment to be unjust, improper or invalid. In any suit arising concerning the

certification and taxation of the net proceeds of minerals extracted, the burden

of proof is upon the taxpayer to show if he so alleges or contends that the

certification by the department is unjust, improper or otherwise invalid.

(Part 13:177:1917; 1919 RL p. 3202; NCL § 6554] + [6:77:1927; NCL §

6583]-(NRS A 1975, 1678; 1977, 1052; 1989, 40)

362.200 Powers of department: Examination of records; hearings.

1. The department may examine the records of any person operating or

receiving royalties from any extractive operation in this state. The records are

subject to examination at all times by the department or its authorized agents

and must remain available for examination for a period of 4 years from the

date of anv entrv therein.
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2. If any person whose gross yield from an extractive operation as

reported to the department for any annual reporting period during the 4 years

immediately preceding the examination was $100,000 or more keeps his

books and records pertaining to that operation or royalties outside this state,

the person shall pay an amount per day equal to the amount set by law for out-

of-state travel for each day or fraction thereof during which an examiner is

actually engaged in examining the books, plus the actual expenses of that

examiner during the time he is absent from Carson City, Nevada, for the

purpose of making the examination, but the time must not exceed 1 day going

to and 1 day coming from the place of examination. No more than one

examination may be charged against a person in any 1 fiscal year.

3. The department may hold hearings and summon and subpena witnesses

to appear and testify upon any subject material to the determination of the net

proceeds of minerals extracted. The hearings may be held at any place the

department designates, after not less than 10 days' notice of the time and

place of the hearing given in writing to the owner or operator of the mine.

The owner or operator is entitled, on request made to the executive director,

to the issuance of the department's subpena requiring witnesses in behalf of

the owner or operator to appear and testify at such hearing,

4. The failure of a witness to obey the subpena of the department subjects

the witness to the same penalties prescribed by law for failure to obey a

subpena of a district court.

(9:77:1927; NCL § 6586]-(NRS A 1975, 318. 1679; 1977, 1052; 1985,

1438; 1989, 40)

-ANNOTATIONS-
Atlomey General's Opinions. accuracy of sUtemcnt filed by owner. Under

Reassessment limited to period of 3 provisions of NRS 362.200, relating to pow-

years. Althoueh tax commission, under NCL crs of Nevada ta.x commission, commission

§ 65S6 (cf. NRS 362.200), may examine may examine records of contractor who mines

records of mming companies at any time, any and stockpiles ore for mine owner to verify

reassessment thereunder is limited to period of allegations of operating costs contained in

3 years under NCL § 8524 (cf. NRS 11.190) mine owner's statement filed under NRS
.ind NCL § 8528 (cf. NRS 11.255). AGO 115 362.110, relating to statements to be filed with

(3-1-1944) Nevada tax commission bv mine operators.

. , AGO 147 (3-22-1960)
Records of person \*ho contracts v*itn

mine owner m.iy be examined to verify

362.230 Penalty for failure to file statements.

I. Everv' person extracting any mineral in this state, or receiving a royalty

in connection therewith, who fails to file with the department the statements

provided for m NRS 362.100 to 362.240, inclusive, during the time and in

the manner provided for in NRS 362.100 to 362.240. inclusive, shall pay a

penalty of not more than 10 percent of the amount of the tax due or 55.000.

whichever is less. If any such person fails to file the statement, the depart-

ment may ascertain and certify the net proceeds of the minerals extracted or

the value of the royalty from all data and information obtainable, and the

(1991, 9517
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362.240 TAXES ON MINES AND MINERALS

amount of the tax due must be computed on the basis of the amount due so

ascertained and certified.

2. The executive director shall determine the amount of the penalty. This

penalty becomes a debt due the State of Nevada and, upon collection, must be

deposited in the state treasury to the credit of the state general fund.

3. Any person extracting any mineral or receiving a royalty may appeal

from the imposition of penalty and interest to the Nevada tax commission by
filing a notice of appeal within 30 days after the decision of the executive

director.

(7:77:1927; NCL § 6584]-(NRS A 1971, 563; 1973, 1296; 1975, 135,

1679; 1989, 41)

-ANNOTATIONS-
Attorney General's Opinions.

Assessment made after failure to file

proper statement may be rescinded. Where,

owing (0 failure of mine operator to file proper

gross yield and net proceeds statement under

NRS 362.110. Nevada tax commission levied

arbitrary assessment under NRS 362.230, and

where amended statement for penod revealed

net loss, commission had authority to rescind

such assessment. AGO 465 (11-:S-1967)

Nature of penalty provided by section.

Where taxpayer does not file reports required

by NRS 362.110 and penalty is imposed there-

under pursuant to NRS 362.230, such penalty

is paid to state because it is intended to defray

cost of obtaining information required in

reports and is not penalty for nonpayment of

taxes, which would be additional tax, distrib-

utable to county and state. AGO 495 (3-13-

1968)

362.240 Penalty for false statements. Any person who verifies under

oath to the truthfulness of a statement required by NRS 362.100 to 362.240,

inclusive, that is false in any material respect shall be liable to a penalty cr aot

more than 15 percent of the tax as determined by the executive director after

reasonable notice and hearing.

[8:77:1927; NCL § 6585]-(NRS A 1975, 1680)
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NEVADA ADMINISTRATIVE CODE
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/ PROCEEDS OF MINERALS

General Provisions

362.010 Method for deCermining gross value of mineral products.
1. For the purposes of assessment ar.a taxation of the net proceeds of mines

under chapter 362 of NRS. the gross value of mineral producu must be
determined in accordance with the provisions of this section.

2. In those cases where a mineral product is sold by the producer in an
arms-length transaction in free market competition, the gross value of the
product IS an amount equal to the proceeds of the sale of the product. This
subsection applies to sales realized on all minerals produced from mining,
including without limitation, reduction, beneficiation or any treatment used by
the producer within or outside this sute to obtain a mineral product which is

commercially marketable.

3. In those cases where a product is exchanged for any thing or service or
removed from the state in a form ready for use or sale, but not used or sold
during the period covered by the statement, the gross value of the product is:

(a) The price stated in the contract or other document of sale if one is in

existence: or

(b) An amount determined by the department by using a recognized
national or international publication of prices.

4. In those cases where the mineral product is used by the producer or
disposed of by him in any kind of transaction which is not at arms-length,
including without limitation such transactions with associated or affiliated

companies, the gross value of the mineral product so used or disposed of will

be determined by the department by utilizing information supplied by the
producer under this subsection and from such other appropriate sources as the
department deems necessary. The mineral producer shall supply the
department with the following information for each reporting period:

(a) The producer's profit and loss statements:
(b) The proportionate profit reports and the calculations used to prepare

them:

(c) The allocation of income by states;

(d) The amount used to calculate the percentage of depletion allowances; or
(e) The monthly average price of the product for the months in which it was

used in a manufacturing process or to provide a service.

5. Any information submitted pursuant to paragraphs (a) to (d), inclusive,

of subsection 4 must be the same as submitted to the Internal Revenue Service.
6. The producer has the burden of proof in any determination under this

section of the gross value of mineral products used or disposed of by him.
[Tax Comm'n, Mine Proceeds Reg. No. 26, eff. 1-24-78: renumbered as Reg.

No. I, l-22-79]-(NAC A 5-3-«4)

362.015 Method for determining gross value of geothermal resources.

1. As used in this section "transaction" means a bona fide transaction
conducted at arms length involving geothermal resources at the wellhead.

2. To assess and tax the net proceeds of an operating mine which extracts

geothermal resources for a profit, the gross value of the geothermal resources
must be determined pursuant to this section.
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3. To determine the gross value of geothermal resources, the transaction

must first be identified.

4. If the transaction involves the sale of the geothermal resource, the gross

value of the geothermal resource equals the proceeds of the sale.

5. If the transaction involves the sale of electncity. the gross value of the

geothermal resource used to produce the electricity is determined by one of

the following methods:

(a) If the transaction consists of an agreement between the developer of the

field and the developer of the generating plant, the gross value of the

geothermal resource is the negotiated share of the gross value of the electrical

energy sold less the negotiated costs for the operation, maintenance and

replacement of the generating plant which are paid by the developer of the

field plus any negotiated costs for the operation, maintenance and replacement

of the field which are paid by the developer of the generating plant. These

costs include, but are not limited to:

(1) A negotiated sharing by percentage of the operating and maintenance

costs of the field and the generating plant.

(2) A negotiated agreement that the developer of the field will pay for

necessary improvement to the generating plant.

(b) If there is not a transaction establishing the value of the geothermal

resource, the gross value of the geothermal resource is determined by

deducting a transportation allowance and a generating allowance. For the

purposes of this paragraph:

(I) The transportation allowance is allowed if the developer of the field

must install or pay, in pan or in total, for a transmission line to deliver

electricity to the utility, and includes:

(1) The annual total cost of operating and maintaining the transmission

line including direct wages, benefits, supplies, materials and charges for

overhead;

(II) Except as otherwise provided by NAC 362.100 to 362.160, inclusive,

the depreciation of the capital investment in the transmission line using the

straight-line method; and
(III) An allowance for return on the investment in the transmission line,

calculated by multiplying the undepreciated investment in the transmission line

by the overall rate of return on capital which is authorized by the public

service commission of Nevada at the time of investment.

If a developer of a generating plant is involved in the transmission or sale of

electriciry, wheeling charges and losses of energy along the transmission line

are legitimate deductions from the gross sales of electrical energy.

(2) The generating allowance is the cost of converting the geothermal

resource into electricity and includes but is not limited to:

(I) The annual total cost of operating and maintaining the generating

plant including wages, benefits, repairs, supplies, materials and charges for

overhead;

(II) Except as otherwise provided by NAC 362.100 to 362.160, inclusive,

the depreciation of the capital investment in the generating plant using the

straight-line method; and
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(III) An allowance tor return on the investment in the generating plant.

calculated by multiplying the undepreciated investment in the generating plant

by the overall rate of return on capital which is authorized by the public
service commission of Nevada at the time' of investment.

To determine the generating allowance, the investment in the generating plant
must generally include all facilities from production at the wellhead "to the
disposal of the spent brine.

(Added to NAC by Tax Commn. elf. 10-9-87: A 9-13-91)

362.020 Separate report of royalties. All royalties received by a lessor must
be reported separately from other receipts.

(Tax Comm'n. Mine Proceeds Reg. No. 21, eff. 6-28-65; A and renumbered
as Reg. No. 6, 1-22-79]

362.030 Deductions: Capitalized costs.

1. All information in the statement which is required by NRS 362.110 to be
filed must be submitted on forms supplied by the department or in a manner
which is acceptable to the department.

2. The following property must be reported:

(a) Leasehold improvements and buildings;

(b) Fixed machinery and equipment;
(c) Mobile machinery and equipment: and
(d) Automobiles and light service vehicles such as pickups and panel trucks.

3. Each cost submitted for depreciation must be the complete cost to the

taxpayer, including all delivery and installation charges.

4. Each asset must be listed on a table which sets fonh:
(a) A clear identification of the asset:

(b) The cost of its construction or acquisition and the date;

(c) The depreciation class, such as buildings, fixed equipment, mobile
machinery and equipment or automobile, and light service vehicles:

(d) The total amount of depreciation granted; and
(e) The amount claimed for the present tax period. An integrated processing

assembly which consists of components of individual manufacture, and which
is installed as a unit, may be reported as a unit. The report must describe the
function of the unit and list its principal components in detail.

[Tax Comm'n, Mine Proceeds Reg. No. 3 § I, eff. 8-6-80)

362.040 Deductions: Depreciation of capitalized costs.

1. Except as otherwise provided by NAC 362.100 to 362.160. inclusive,

leasehold improvements and buildings must be depreciated over a 20-year
period using the straight-line method.

2. E.xcepi as otherwise provided by NAC 362.100 to 362.160. inclusive,

fixed machinery and equipment must be depreciated over a 20-year period
using the straight-line method.

3. Mobile machinery and equipment must be depreciated over a 10-year

period using the straight-line method.
4. Automobiles and light service vehicles must be depreciated over a 5-year

period using the straight-line method.

5. Except as otherwise provided by NAC 362.100 to 362.160. inclusive, an
integrated processing assembly must be depreciated over a 20-year penod using
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the straight-line method. Subsequent additions to the unit must also be

reported and be depreciated over a 20-year period using the straight-line

method.
6. Depreciation of assets on hand as of January I. 1980, must be calculated

at the rate of 2.1 percent per year for the years ending before January 1. 1975.

plus the depreciation allowance granted by the department for the period

between January 1. 1975. and January 1. 1980. The total depreciation thus

calculated must be deducted from the acquisition cost and is the basis tor

continuing depreciation according to the classification of the asset.

7. If any property is disposed of before the end of the depreciation period,

the remaining amount of allowable depreciation, if the property had remained

in use, may be reported in total as an additional expense of depreciation for

the reporting period. The amount of depreciation must be reduced by the

amount of any consideration received for the property from sale, insurance

recovery, trade-in. or any other reimbursement, but not below zero.

8. A mining operator may petition the Nevada tax commission for

reconsideration of the allowable depreciation of property. The commission

may adjust the allowable depreciation if the petitioner presents satisfactory

evidence that the expected life of the property is longer than that which is

provided for in this section. If the commission finds that the petitioner has

presented satisfactory evidence that the e.xpected life of the property is shorter

than that which is provided for in this section, the petitioner must comply with

the provisions of NAC 362.100 to 362.160. inclusive, to apply for permission to

depreciate the property in the accelerated manner prescribed by NAC 362.140.

(Tax Comm'n, Mine Proceeds Reg. No. 3 § 2, eff. 8-6-80)"(NAC A 9-13-91)

362.050 Deductions: Operating costs.

1. In computing the costs enumerated in subsection 3 of NRS 362.120. the

following specific items are deductible except as limited by subsection 5 of

NRS 362.120:

(a) The cost of renting equipment if the amount paid as rental is

commercially reasonable in the circumstances;

(b) The cost of contracting for all or part of the mine's operations, if the

contract price is commercially reasonable in the circumstances:

(c) The cost of services which a Nevada mine receives under contract from

its corporate office or the office of a related corporation, if:

(1) The cost is commercially reasonable in the circumstances: and

(2) The cost is separately stated in a manner consistent with good

accounting practices; and
(d) The reasonable cost of management provided to a joint venture by a

member, if the fees relate directly to operation of the mine.

2. In computing the costs enumerated in subsection 3 of NRS 362.120, the

following specific items are not deductible:

(a) Cost or expenses which are capitalized;

(b) Gifts, grants and donations:

(c) Costs of public relations and influencing or seeking to influence

governmental activities;

(d) Costs of exploration and development related to ore bodies outside the

geographic area which can economically provide a source of raw materials to

the plant located at the mine; and
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(e) Federal income taxes, ail property taxes and the tax on net proceeds of

mines.

3. [f a cost is partially deductible and partially nondeductible, the

deductible portion must be allowed. In determining the portion of such costs

which is allowable as a deduction, a reasonable allocation must be made based

upon available information.

(Tax Commn. .Mine Proceeds Ree. Nos. 1-7. 9-14. 19. 20 & 25. eff. 6-2S-65:

.A and renumbered as Ree. No. 2. l-22-79i-(NAC A 5-3-84)

362.060 Deductions: Electric power.

1. The installation of power and light lines is a capital charge, while the

upkeep and purchase costs of electric power is an operating cost.

2. When electric power is generated and distributed to various departments,

the upkeep of the power plant must be written off, and the distribution of the

power is an operating cost. New engines, boilers and similar equipment are

chargeable to a capital account.

(Tax Comm'n, Mine Proceeds Reg. No. 8. eff. 6-8-65; A and renumbered as

Reg. No. 4. 1-22-79J

362.070 Deductions: Loading and transportation costs. The actual cost of

transporting the product of the mine to the place of reduction, refining and
sale, -is affected directly by both demurrage charged and dispatch earned

credits. These charges and credits become a part of the cost of loading and
unloading ore. Additional assessments for demurrage penalties incurred for any

cause increases the cost of loading and transportation; dispatch earned credit

paid for efficiency in loading or unloading vessels or other transport equipment

directly reduces the cost of transportation. The actual cost of loading is the

gross cost less any dispatch earned credits plus any demurrage.

(Tax Commn. Mine Proceeds Reg. No. 26. eff. 4-24-69; renumbered as Reg.

No. 15. 11-9-78: A and renumbered as Reg. No. 5. 1-22-79]

Accelerated Depreciation of Capitalized Costs

362.100 Eligibility of mining operator for accelerated depreciation.

1. A mining operator may petition the Nevada tax commission for

permission to depreciate leasehold improvements, buildings, fixed machinery

and fixed equipment in the accelerated manner prescribed in NAC 362.140 if

the mining operator has:

(a) Complied with ail applicable provisions of chapter 519A of NRS and the

regulations adopted pursuant thereto;

(b) Agreed in writing to extend the time allowed for the department to file a

certificate of delinquency pursuant to NRS 360.420 to the date on which the

department completes a final audit: and

(c) Given public notice that the mining operation will close within 36

months after the date on which the petition is filed with the commission.

2. The public notice must set forth one or more reasons for the closure and

the date on which the closure is expected. The notice must be delivered

personally or sent by cenified mail to the county commissioners of the county
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in which the mining operation is located and to the budget division of the

depanment of administration and:

(a) If the mining company is publicly, held, appear in the annual reports

which the company is required to provide to the Securities and Exchange

Commission and which it provides to its stockholders; or

(b) If the mming company is not publicly held, be sent to all creditors whose

money financed the assets for which the company is seeking permission to use

the accelerated depreciation method.

(Added to NAC by Tax Comm'n, eff. 9-13-91)

362.110 Filing of petition and accompanying documents. A petition to

depreciate leasehold improvements, buildings, fixed machinery and fixed

equipment in the accelerated manner prescribed in NAC 362.140 must:

1. Be filed with and approved by the Nevada tax commission before the

date on which the mining operator is required to file the annual statement

required by NRS 362.110.

2. Be accompanied by a copy of each public notice which was sent

pursuant to NAC 362.100.

3. Be accompanied by a copy of the plan for reclamation filed with the

division of environmental protection of the state department of conservation

and natural resources.

4. If the mining operator filed a plan of operation with the division of

environmental protection of the state department of conservation and natural

resources, be accompanied by the plan.

5. Be accompanied by:

(a) A notarized statement which is signed by an officer of the company: or

(b) A copy of the plan for productive use of the land after the mining has

stopped,

setting forth the proposed disposition of the leasehold improvements, buildings,

fixed machinery and fixed equipment. •

(Added to NAC by Tax Comm'n, eff. 9-13-91)

362.120 Temporary closure not acceptable justification for allowance of

petition. The Nevada tax commission will not accept closure of a mining

operation because of a temporary change in economic conditions or any other

closure of a mining operation which the commission determines to be

temporary as the justification for allowing a petition to depreciate leasehold

improvements, buildings, fixed machinery and fixed equipment in the

accelerated manner prescribed in NAC 362.140.

(Added to NAC by Tax Comm'n, eff. 9-13-91)

362.130 Permission to depreciate assets granted to specific company only.

Permission to depreciate assets in the accelerated manner prescribed in NAC
362.140 must be granted to a specific mining company and does not follow any

transfer of the assets. For the purposes of this section, a subsidiary or affiliate

of a mining company is a separate company.
(Added to NAC by Tax Comm'n, eff. 9-13-91)
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362.140 Manner of depreciation.

1. If the Nevada tax commission grants a petition, the leasehold

improvements, buildings, fixed machinery and fixed equipment must be

depreciated at the following rates:

Year P^rggnUgC
1 10

2 20

3 30
4 40

2. The amount of the remaining depreciation allowed for the asset, less any
salvage value not previously subtracted, must be multiplied annually by the

allowed percentage beginning on the date on which the first annual statement

required by NRS 362.110 is Filed after the date on which the petition is

granted. The percentage which must be used for the first year of accelerated

depreciation is 10 percent whether or not the remaining useful life of the asset

is 36 months. If the mining operator acquires leasehold improvements,

buildings, fixed machinery or fi.xed equipment after the petition is granted,

sucn assets must be depreciated in the same manner as the existing assets using

10 percent for the first year of depreciation.

3. -The salvage value of an asset must be calculated on the basis of the

projected value of the asset at the time of the anticipated disposition. If excess

depreciation is taken because a mining operator underestimated the salvage

value of an asset, penalties and interest pursuant to NRS 360.417 must be

applied to any underpayment of tax resulting therefrom.

4. The mining operator shall credit the decrease in tax liability resulting

from the accelerated depreciation against the estimates or final taxes due
pursuant to NRS 362.115.

(Added to NAC by Tax Comm'n, eff. ,9-13-91)

362.150 Annual audits by departments; requirement of surety.

1. The depanment may conduct annual audits of any mining operation that

is allowed to depreciate its assets in the accelerated manner prescnbed in NAC
362.140.

2. If the department determines that it is possible that the mining operator

will continue to process, sell or stockpile the mined product for longer than

the agreed time, the department shall require the mining operator to file a

surety with the department. The surety must be:

(a) Executed by the mining operator as principal and by a corporation

qualified under the laws of this state as surety:

(b) Payable to the State of Nevada:

(c) A bond, letter of credit or any other form of security authorized by NRS
100.065; and

(d) Conditioned upon the punctual payment of all taxes on the net proceeds

of mines, including all penalties and interest.
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MINING PROPERTY AND NET PROCEEDS OF MINES QUESTIONNAIRE

^-^^ Is requested that you answer all questions listed below In order for us to determine

hether or not you are liable for filing the net proceeds of nines reports and/or the

affidavit for reporting alnlng and milling property In Nevada.

1. Mine operator. (Name and address)

(A) Date acquired: (b) Previous mine owner:

2. Mine owner. (Name and address)

County:

Township

:

Range:

3. Name of mine:

Section:

4. (A) Number of Improvements at the site:

(B) Estimated coat of equipment owned and leased: Fixed equipment: S

Mobile equipment: S Other:

5. (A) Products that are or will be produced:

(B) Number of employees:

6. Present status of operations (please use dat es of start or suspension.)

Producing: Exploration:

*^ Developing: Idle:

7. If developing or exploring, when do you expect to start production:

8. Were there any sales of the mine product by the above operatorl

Wh e n I

9. Are you making or receiving royalty or other type paymentsi ( ) Yes

If yes, give name and address. (Use separate schedule If necessary.)

( ) No

10. Location of records for net proceeds of mines tax audit purposes.

11. Submitted by:

Kane and Title

Signature

Address If different from well operator (1.) Te lephone

NOTE: Subm it a separate quest l onna 1 re for each mine In each county .

MNC 18 Ofc/2li/87
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009. PHR

2 ORIGHOVLS

2 SETS OP LAEEXS
A. Mailing Label

Address onlv
STATE OF NEVADA _ »>u_r r C.,B. Address Label

DEPARTMENT OF TAXATION with He line
Capitol Complex

Carson City. Navada 897104003

Tatsplwn* (702) 687-4882

BOB uii 1 CO In-Staie Toll fm 800-9920900BOB Mimw jQ„„ p COMEAUX
Oe-mnor Fax (702) 687-S981 £mo,i». Oracnr

Decotfaer 27, 1991

lWCMSOF\
INAMEl
1ADDRESS

I

ICmri, ISTATEI IZIPl

He: lOOUMIYl
IMINENAMEI

Deju: Taxpayer:

Enclosed is the form for reporting gross prodiKrtion and allowable deductions to determine
^-the net proceeds of your caipany for the calendar year ended Decarber 31, 1991. Unless an

extension of time, in writing, is requested and granted, please ccnplete the form in detail
and return it to this office en or before February 15, 1992.

Please note that on the form, the li.ne item "other costs" will not be considered a deduction
fron gross unless it is itanized in detail. Further, in filling out the line itaiB in each
Category 1 through 5, attach a detailed accounting for each expense in each category. The
Department needs a detailed accounting of all expenses to be able to make a determination of
what expenses nay be cdlodsble or disallowable.

If the enclosed form is not ccnpleted in detail as required or in the format thereon, the
Department will return it to you or require detailed clarification.

If you will be reporting any new royalty recipients that the Department nay not be aware of,
please inform them of their responsibility under NRS 362.

Should you have any questions concerning the form please contact Jack Raible at 702-687-6609
or David Adams at 702-687-6608.

Sincerely,

Dino DiCianno, Supervisor
Centrally Assessed Properties

"~XC:JR/law

Enclosure



374

St?kKX"^::T nr taxation - CAPITOL complex - CAKSON city, NEVADA 89710-C.003

NET PROCEEDS OF MINERALS

STATEKEffT OF CROSS PRODUCTION, LAWFUL DEDUCTIONS AMI CLAIMED NET PROCEEnS

Calendar Yc.ir Ended: December 31, 1?91

Must be filed by February 15, 1992

?lea5€ correct above Information where necej<*ry

Cross value of oined product:

ounces, pounds or tons sold

ounces, pounds or tons sold

ounces, pounds or tons sold

ounces, pounds or cons sold

Allowable deductions

a. Expenses from 1-6 below

b. Allowable depreciation (Detail on reverse)

S

S

S

S

TOTAL CROSS VALUE

S

s

ounces, pound or tons produced but not sold S_

TOTAL ALLOWABLE DEDUCIIONS S_

NET PROCEEDS OR fLOSS) S_

I hereby certify that this Is a full and true statement of the amount of value of ore extracted by said company for

the period above Indicated; that the deductions from said gross yield are the actual coats Incurred during that

period, and none other.

Signed and Title:

Detail of expenses (rieduct ions) set forth In NRS 362.120. Attach schedule If necessary.

NOTE: ALL EXPENSES CLAIMED MUST tlE IDENTIFIABLE IN COMPANY BOOKS OR RECORDS. NRS 362.120 REFERS TCI DEDUCTIONS

IN TERMS OF "ACTUAL COSTS." IF YOU ARE NOT REPORTING ACTUAL COSTS, SPECIFY FORMULA OR METHOD IN USE.

'COSTS WLL SOT BE CONSIDERED l.'SXESS ITEMTZEP .

COST OF EXTRACTING ORE OR DEPOSIT: 5. COST OF INSURANCE:

(a) direct labor S (a) fire Insurance only . S

(b) supplies, materials. . . S (b) Nevada Industrial. . . S

(c) fuel, power, light . . . S (c) Nevada unemployment. . S

(d) repair and maintenance . S (d) social security. . . . S

•(e) other costs (itemize). . S (e) pension, retirement. . S

(f) group health and

TOTAL EXTRACTING S accident Insurance . . S

«(g) other (itemize). . . .
'

2. COST OF TRANSPORTING CRUDF ORE TO MILL:

TOTAL INSURANCE S

'a) direct labor S

'b) supplies, materials. . . S 6. PRODUCTION ROYALTIES INCl-RRED:

'c) fuel, power, 'tight . . . S

•>(d) otner costs Mtenlie). . S Name and Address Amount

TOTAL TRANSTORTINC S S

COST OF -AFKETTNC: "Ined Product Only S

'a) ireighc and express. . . S

rb) corenls.iions S _^____ S

TOTAL -A'-Xt-riNC S

i. COST OF PXDUCTIO-.' A'.'O =ff!NINC;
.

5

'a) direct labor S_ 5
.

(b) supplies, materials. . . S

(c) fuel, power, light . . . S ^
.

'd) repair and -laintenance . S

^'e) other coJii (itemize^ S_^ TOTAL ROYALTY S .

TOTAL RECiCTlO-: A.ND PFFTMVC. S,
.^

TOTAL LINES 1 THROUGH 6 S

«'VC ;iA l2-0»-9l
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nEPRFCTAHON

OEPWCIATIW CLASSES:

A. LEASEHOLD IMPROVEMENTS OR BUTLOINCS - YEAR LIFE;

B. FIXED MACHINERY AND EQUIPMENT - 20 YEAR LIFE;

C. >«8ILE MACHINERY AND EQUIPMENT • 10 YEAR LIFE;

0. AUTOMOBILES AND LIGHT SERVICE VEHICLES - S YEAR LIFE.

1991 ADDITIONS

1 1
-A-

CLASS 1 IDENTIFICATION 1 ORIGINAL COST INSTALLED
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A:005.RRR

2 ORIGINALS

LABELS

STATE OF NEVADA

DEPARTMENT OF TAXATION
Capitol Complex

Carson City, Nevada 89710-0003

Telephone (702) 687-4892

_„_ .. „„ In-Slale Toll Free 800-992-0900
BOB MILLER JOHN P COUEAUX
Oonmor Fax (702) 687-5981 £ncul»« O«elor

Deceriaex 27, 1991

IDJCAPBOF!
INAMEl

!ADDRESS!
JCITY!, ISTATE! !ZIP!

Re: ICOWmi
IMINENAME!

Dear Taxpayer:

-^ttclosed is the form for reporting production royalties received by you for the calendar
year ended Deceitiber 31, 1991. Report only the payments actually received, by month, in 1991
and indicate fran whan the royalties cu:^ received.

Unless an extension of time, in writing, is requested and granted, this form must be filed
prior to February 15, 1992. Should you have any questions concerning the form please
contact Jack Raible at 702-687-6609, or David Adams at 702-687-6608.

Sincerely,

Dino DiCianno, Supervisor
Centrally Assessed Properties

DDC:JR/law

Enclosure
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DEPARTMENT OF T3U<ATICN

CAPITOL OWPLEX
CARSON CnY, tJEVMA 89710-0003

NET PROCEEDS OF MINERALS, ROYALTIES RECEIVED
CALEJJDAR YEAR 1991

PURSUANT TO NFS 362.110: STATEMENT MUST BE FILED PRIOR TO FEBRUARY 15, 1992

Re:

(A separate report must be filed for each mine, oil well, or geothermal project)

PLEASE CORRECT ABOVE INFDFMATION WHERE NECESSARY

PRODUCTION ROYALTIES RECEIVED FROM:

NAME AND ADDRESS

MONTHLY PRODUC-
TION ROYALTIES
ACTUALLY RECEIVED

01-91

02-91

03-91

04-91

05-91

06-91

07-91

08-91

09-91

10-91

11-91

12-91

TOTAL

I hereby certify to the best of my knowledge and belief that the foregoing is a full and
true statenient of total royalties received for the calendar year 1991 for the above-named
mine.

)ate Signature



BOB MILLER
Qovmtnor

Decanber 10, 1990
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STATE OF NEVADA

DEPARTMENT OF TAXATION
Capilol Complex

Carson City, Nevada 89710-0003

Telephone (702) 687-4892

In-State Toll Fiee 800-992-0900

Fax (702) 687-5981

A:010.RRR

2 ORIGINALS

lABELS

JOHN P COMEAUX
£j<ec(/rfv« Dif*cnr

IINCAREOF!
INAMEI
1ADDRESS 1

JCmri, ISTKTE! IZIP!

Dear Taxpayer:

This letter is sent to you to clarify any possible misionderstanding about reporting royalty
payments received in connection with mining.

NRS 362.010 states in part:

1. "Mine" means an excavation in the earth fron which ores, coal or other mineral
siAstances are extracted, or a subterranean natural deposit of minerals located
and identified as such by the staking of a claim or other method recognized by
law. The term includes a well drilled to extract minerals.

2. "Mineral" includes oil, gas and other hydrocarbons, but does not include sand,

gravel or water, except hot water or steam in an operation extracting geothermal
resources for profit.

NRS 362.105 states in part:

1. "Royalty" means a portion of the proceeds from extraction of a mineral which is

paid for the privilege of extracting the mineral.

2. "Royalties" do not include:

(a) Rents or other compensatory payments which are fixed and certain in amount
and payable periodically over duration of the lease regardless of the extent
of extractions; or

(b) Minimum royalties covering periods when no mineral is extracted if the

payments are fixed and certain in amount and payable on a regulcir period

basis.

-NRS 362.110 also states in part:

1. Every person extracting any mineral in this state or receiving any royalty:
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OIO-A.RRR

.NAMEI

Deconber 10, 1990
Page 2

(a) Shall, on or before February 15 of each year, except ais otherwise provided in

pciragraph (b) , file with the departjnent a statement shewing the gross yield
auxi claimed net proceeds fron each geogreiphically separata operation where a
mineral is extracted by that person during the calendfu: year inmediately
preceding the year in which the statement is filed.

(b) May have up to 30 additional days to file the statement, if beforehand he
makes written application to the department and the department finds good
cause for the extension.

The reporting form was designed to reflect royalty payments received each month dxiring the
calendar year preceding the report.

Should you have any questions regarding this report, please contact the Department's Mining
Section at 702-687-4840.

Sincerely,

Oino DiCianno, Supervisor
Centrally Assessed Properties

DDC:law



BOB MILLER
Govamof

Decenter 10, 1990
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STATE OF NEVADA

DEPARTMENT OF TAXATION
Capitol Complex

Carson City. Nevada B9710-O003

Telephone (702) 687-4892

In-State Toll Free 800-992-0900

Fax (702) 687-5981

A:004.FRR

BNVELOPES

lABEXS

JOHN P COUEAUX
£jr«Cunv« OirwCtOf

IINCTVRBOFI

tNAMEI

1ADDRESS 1

ICTIYl, I STATE! IZIP!

Dear Taxpayer:

The Depai Ui ient is charged vd.th investigating and determining the net proceeds of all

operating mines and to assess them as provided in NRS 362.100 to 362.240, inclusive.

NRS 362.110 specifies that:

"^ 1. The annual statement must shew the gross yield and claimed net proceeds from each
geographically separate operation where a mineral is extracted.

2. The statejnent must show the claimed deductions frctn the gross yield in the detail

set forth in NBS 362.120.
3. Be in the form prescribed by the Department.

NRS 362.120 specifies that the net proceeds are determined by subtracting fron the gross

yield the following categories of deductions for costs incurred during the reporting period:

Category 1 . Cost of extracting the mineral - including cost of repedrs and
maintenance

.

Category 2. Cost of transporting the mineral to mill - including cost of repairs and

maintenance

.

Category 3. Cost of marketing.

Category 4 . Cost of reduction and refining - including cost of repairs and

maintenance.
Category 5. Cost of insureince.

Category 6. Production royalties.
Category 7. Allowable depreciation per regulation of the Nevada Tc« Camission.

In tuidition, other costs will not be considered unless itemized.



381

004 -A. RPR

F^niary 14, 1990
Page 2

Reference is made to reporting letter dated December 21, 1990 in which it states that if the
Net Proceeds of Minerals form was not canpleted in detail as required or in the fonnat
thereon, it wculd be returned to you. The Department hcis examined your report and has found
it to be inconplete for the following reason (s)

:

Form not filled cut.
Expenses carbined, not segregated.
Backup data not indexed nor explained.
Expenses not detailed.
Equipnent additions or deletions not identified.
Other costs not itemized.
Not in the form prescribed by the Department.

Even though you may have reported total expenses against your gross in the past in a form
canpatible to your general ledger accounting system, that method of reporting needs to be
more detailed to enable the Department's mining appraisers to audit your return.

Please coiplete the attached copy of your report as required above and s\±init it to the
Department within two weeks of receipt. If the revised report form is not canpleted

^properly or not returned within the specified time period, your canpany will be subject to
'~Se penalty provisions of NRS 362.230.

NRS 362.230 specifies that a ccmpany who fails to file with the Department the statements
pirovided for in NRS 362.100 to NRS 362.240, inclusive, during the time and in the manner
provided for in NRS 362.100 to 362.240, inclusive, shall pay a penalty of not more than 10
percent of the amount of tax due or 15,000, whichever is less.

If you should have any questions concerning the above, please call the Department's Mining
Section at 702-687-4840.

Sincerely,

Dino DiCianno, Supervisor
Centrally Assessed Properties

DDC:law

Attaclnent

72-558 0-93-13
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2 ORIGINALS

lABELS

STATE OF NEVADA

DEPARTMENT OF TAXATION
Capitol Complax

Carson City. Nevada 69710-0003

Telsplions (702) 6S7-4892

In-Siate Toll Fre« 800-992-0900 ^„„ „ ^„.^i=...,
BOe MHXER XIHN P COMEAUX
Q~,nisr Fax (702) 687-5981 Encuov* Oneav

ApnlT4, 1992

ISCAREDFl
INAMEl
1ADDRESS

1

ICLTCl, ISTATE! IZIP!

Re: taxnfnri
!MIME10MEI
Taxing District - IDISTRICTl

Dear Taxpayer:

The D^jartment of Taxation wishes to infonn you of your reporting responsibilities in regard

_to estimated payments of the net proceeds tax. All royalty recipients and operators who are

equired by NFS 362.110 to file an annual net proceeds report are also required to file an

estimate for the current calendar year. Ttts estimate must be filed with the Department on

or before June 15 of each year. The taxes due on the estimate must be paid to the

Department on or before July 15 of each year.

Attached is a form for reporting your estimated net proceeds or royalties for Calendar Year

1992. Please return this form to the Department prior to June 15, 1992. The Department

will then calculate your estimated taxes due and send you a bill.

If you fail to file tte required statement with the Departnent by June 15, 1992, the

Departnent will nake an estimate based upon all available information. Failure to file the

estimate tijiely will result in a penalty of 10 percent of the taxes due or $5,000, whichever

is less. Should you have any questions, please contact the Department's Mining Section;

either Jack Raible at 702-687-6609 or David Adams at 702-687-6608.

Sincerely,

Dino DiCianno, Supervisor
Centrally Assessed Properties

DDC:JR/law

Enclostire
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2 ORIGINAI^

LABELS

STATE OF NEVADA

DEPARTMENT OF TAXATION
Capitol Complex

Carson City. Nevada 89710-0003

Teleptwne (702) 687-4892

In-State Toll Free 800-992-0900 „„^ . rn4jFA..xBOe UILLEH JOHN P COWEAUX
aa„mor Fax (702) 687-5981 Ejcici/im oncnr

AprU 14, 1992

INAMEl
1ADDRESS

1

ICTIYl, ISTATEl IZIPl

Re: lOOUNTYl
IMINENAMEI
Taxing Distxict - IDISTRICrr!

Operator Report:

1992 Estimated Gross Yield

1992 Estimated Net Proceeds

Date Signature, Title

NBS 362.115 Statement of estimated gross yield and net proceeds for ctirrent calendar

year; payment of estinated tax; credit against final certification or refund; quarterly

report of actual amounts. In addition to the statement required by subsection 1 of MRS

362.110, each person who is required to file that statement:
1. Shall, on or before Jime 15 of each year, file with the depcurtmejit a statement

showing the estinuted gross yield and estinated net proceeds fron each such operation for

the entire current calendar year, and shall pay the tax upon the net proceeds so estimated

to the department on or before July 15 of that year.
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STATE OF NEVADA

DEPARTMENT OF TAXATION
Capitol CompXi

Carson City. Nevada 89710-0003

Teleplwrw (702) 697-4892

In-State Toll Free 800-992-0900 ^„„ „ o^„..„
eOe MILLER 'JOHN P COMEAUX
Oottmot Fax (702) 6a7-5981 E«cum<« Onew

April 14, 1992

IINCARBOF!
INAMEl
lADORESSl
ICITXl, ISDOEl !ZIP!

Ite: tCDOOTY!
IMINENAMEl
Taxing District - IDISTRICT!

Royalty B^xsrt:

1992 Estimated Royalties

Date Signature

MRS 362.115 Statement of eatinated gross yield and net proceeds for current calendar

yeair; payment of estimated tax; credit against final certification or refund; quarterly

report of actual ancunts. In addition to the statement required by subsection 1 of NRS

362.110, eac^ person who is required to file that statement:

1. Shall, on or before June 15 of each year, file with the department a statement

showing the estinated gross yield and estimated net proceeds from each such operation for

the entire current calendar year, and shall pay the tax upon the net proceeds so estuoated

to the department on or before July 15 of that year.
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2 ORIGINALS

lABEXS

STATE OF NEVADA

DEPARTMENT OF TAXATION
Capilol Complex

Carson City. Nevada 89710-0003

Telephone (702) 687-4892

In-State Toll Free 800-992-0900 „ „ ,„..,.. .BOB MILLER JOHN P COMEAUX
Fan (702) 687-S981 Encuim 0<r>cl<v

Fphnwry 18, 1992

IINCARBOF!
INAME!
lADDRESS

1

ICTTY!, ISTATE! !ZIP!

Re: i.axtmt
!>aNQJAME!
Taxing District - !DISTRICT!

Dear Taxpayer:

'-"'ix:losed is a form for reporting your 1992 actual quarterly amounts of production, gross
..ield and net proceeds as of March 31, June 30, Septentier 30 and Deceniier 31. If you decide
to file this report, please return it to the Departinent no later thcin the last day of the

month following the end of the calendar quarter. The Department will review such reports to
determine whether there exists an additional estimated net proceeds of minerals tax liabili-
ty for Fiscal Tax Year 1992-93.

Ttie purpose of filing the qu£urterly report is tvrefold. First, it affords each taxpayer an

opportunity to amend their report of estimated gross yield and estimated net proceeds to
avoid a penalty. Secondly, it provides the Department with protiiction data on a quarterly
basis. It is the taxpayer's responsibility to provide the Department with the information
requested.

Should you have any questions, please contact the Departttent ' s Mining Section by calling
either Jack Raible at 702-687-6609 or Dave Adams at 702-687-6608.

Sincerely,

Dino DiCiamno, Supervisor
Centrally Assessed Properties

DDC:law
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NET F>ROCEEDS OE MINERALS TAXES
QUARTERLY RERORT EORMS

NRS 362.115 states in part:

Each person who is required to file an actual annual net proceeds of

minerals report with the department:

1. Shall, on or before June 15 of each year, file with the

department a statement showing the estimated gross yield and estimated
net proceeds from each such operation for the entire current calendar
year, and shall pay the tax upon the net proceeds so estimated to the
department on or before July 15 of that year.

2. May file with the department a quarterly report stating an
estimate for the year and the actual quarterly amounts of produrtiDn.
gross yield and net proceeds as of March 31, June 30, September 30 and

December 31, to establish whether liability for a penalty exissts. If

the person chooses to submit such reports, the reports must be submitted
on a form prescribed by the department no later than the last day of

the month following the end of the calendar quarter.

NRS 362.130 states in part:

3. If the amount paid pursuant to NRS 362.115 is less than 00

percent of the actual net proceeds of minerals tax cfrtified. the amount

due must include a penalty of 10 percent of the underpayment unless:

(a) The amount paid pursuant to NRS 362.115 is equal to or greater
than the total tax liability of the operation for the immedi.ately

preceding calendar year; or
(b) The person files quarterly reports persuant to subsection 2

of NRS 362.115 in a timely manner for thr.t year and pays the additional
amount due within 30 days after the quarterly report that indicates

the additional estimated tax liability is filed with the department.

The additional estimated tax liability must be calculated by determining
the difference between the revised estimates of net proceeds based

on the recent production figures as indicated by the quarterly reports
and the original estimate supplied on June 15 of that year.

4. The taxes and any penalty are due on June 30 of thai year.
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iSSi NET PROCEEDS OK MINERALS
ADJUSTED ANNUAL TAXES DUE OR CREDIT

NRS 362.130 states in part:

Preparation and mailing of certificate of amount of net proceeds, tax
due and date tax due.

1. When the department determines from the annual statement the net
proceeds of any minerals extracted, it shall prepare its certificate of the
amount of the net proceeds and the tax due and shall send a copy to the owner
of the mine, operator of the mine, or recipient of the royalty, as the case
may be.

2. The certificate must be prepared and mailed not later than June 10

immediately following the month of February during which the statement was
filed.

3. The taxes are due on June 30 of that year.

NRS 362. 135 states:

Appeal of certification to state board of equalization and payment of

tax pending determination of appeal.
1. Any person dissatisfied by any certification of the department may

appeal from that determination to the state board of equalization. The appeal
must be filed within 30 days after the certification is sent to the taxpayer.

2. Pending determination of the appeal, the person certified as owing
the tax shall pay it on or before the date due, and the tax is considered to

be paid under protest.

NRS 362.150 states in part:

Liens for taxes on proceeds of minerals.
1. Every tax levied under the authority or provisions of NRS 362.130, on

the proceeds of minerals extracted is hereby made a lien on the mines from
which minerals are extracted for sale or reduction, and also on all machinery
fixtures, equipment and stockpiles of the taxpayer located at the mine site or

elsewhere in the state. The lien attaches on the 1st day of January of each
year, for the calendar year commencing on that day and may not be removed or

satisfied until the taxes are paid, or the title to those mines has vested
absolutely under a sale for those taxes.

NRS 362.160 states in part:

When tax payment becomes delinquent and collection of delinquencies.
1. If the amount of any tax payment required by NRS 362. 130 is not paid

within 30 days after it is due. it la delinquent and must be collected as other
delinquent taxes are collected by law, together with the penalties provided
for the collection of delinquent taxes.
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1392 NET PROCEEDS OF MINERALS
ESTIMATED ANNUAL. TAXES DUE OR CREDIT

NHS 362.115 states in part:

Each person who is required to file an actual annual net proceeds of

minerals report with the department:
1. Shall, on or before June 15 of each year, file with the department a

statement showing the estimated gross yield and estimated net proceeds from

each such operation for the encire current calendar year, and shall pay the

tax upon the net proceeds so estimated to the department on or before July 15

of that year. If an estimate form is filed, the amount due under the final

certification pursuant to NRS 362.130 is the difference between the total tax

established upon the certification and the sum of the estimated payments made

or credited, if any for that calendar year. If the sum of the estimated
payments exceeds the total tax, the taxpayer is entitled to credit the excess

against the ensuing estimates or final taxes due until it is exhausted, or,

if the taxpayer files a statement with the department which indicates that he

will have no tax liability for the next calendar year, upon verification by

the department, the taxpayer is entitled to receive a refund.

NRS 362. 135 states:

Appeal of certification to state board of equalization and payment of

NRS 362.150 states in part:

Liens for taxes on proceeds of minerals.
1. Every tax levied under the authority or provisions of NRS 362. 115, on

the proceeds of minerals extracted is hereby made a lien on the mines from

which minerals are extracted for sale or reduction, and also on all machinery
fixtures, equipment and stockpiles of the taxpayer located at the mine site or

elsewhere in the state. The lien attaches on the 1st day of January of each

year, for the calendar year commencing on that day and may not be removed or

satisfied until the taxes are paid, or the title to those mines has vested

absolutely under a sale for those taxes.

NRS 362.160 states in part:

When tax payment becomes delinquent and collection of delinquencies.
1. If the amount of any tax payment required by NRS 362.115 is not paid

within 30 days after it is due, it is delinquent and must be collected as other

delinquent taxes are collected by law, together with the penalties provided

for the collection of delinquent taxes.
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STATE OF NEVADA

DEPARTMENT OF TAXATION

1992-93

NET PROCEEDS OF MINERALS
BASED ON 1992 CALENDAR YEAR ESTIMATE

PREPARED BY THE

DIVISION OF ASSESSMENT STANDARDS

FOR CERTIFICATION BY THE DEPARTMENT OF TAXATION

July 1,1992
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FOREWORD

The Division of Assessment Standards developed this

bulletin to outline the assessment and taxation statistics

resulting from the 1992 estimoted gross ond net proceeds of

minerals reports. Nevada Revised Statute 362.115 requires

every mining taxpayer to file this report with the

Deportment of Taxation by June 15. 1992. The taxes

associated with this assessment is due and payable by July

15, 1992. The statistics in this bulletin include both the

assessment amounts ond the actual tax revenues generated by

these reports.

Page 1. Estimated net proceeds of minerals totals, by

county, for both operators and royalty
recipients.

1987 thru 1992 comporison, by county, of total

estimated net proceeds of minerols.

Page 3. Estimated gross proceeds of minerals totals, by

county.

1987 and 1992 comparison, by county, of the

total estimated gross proceeds of minerals.

Page 6. Six-year summary of the actual taxes generated
by the estimated net proceeds of minerals for

both the counties and the state and their
overage annual tax rote.

Page 8. List of every mining operator, by county,
thru showing:

Poge ^l^. The 1992 estimated gross and net proceeds, the
1992 estimated taxes due to the county, the
1992 estimated taxes due to the state, and
the total estimated taxes due.

Page 15. List of every mining royalty recipient, by
thru county showing:

Page 23.

The 1992 estimated royalties, the 1992
estimated taxes due to the county, the 1992
estimated taxes due to the state and. the total
estimated taxes due.

Page 2k. Statewide total of the preceding categories by
operators and royolty recipients.

Illustrotive graphs amplifying the significance
of the dota ore included throughout the
bulletin.
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Recent legislation has been enacted thot effects the

ossessment and taxation of net proceeds. This legislation

required the Division to amend and expand its procedures in

order to implement the new legislation. The following is a

sunmiary of those procedures and a brief history of the

legislation.

The Division of Assessment Standards calculates the

annual net proceeds of minerols assessment for each

producing mine in Nevada by desk auditing an annual report

of actual mining production for the preceding calendar year.

These octuol amounts ore used to make a finol adjustment of

the tax liability. The tax liability was originally

determined from the estimate made during the year of

production. Prior to the 1987 passage of Assembly Bill No,

872. mining taxpayers were not required to file an estimate.

All of the net proceeds of minerals assessments were

calculated using the actual gross and net proceeds of

minerals amounts.

When computing the actual net proceeds of minerals tax,

the Division deducts allowable mining expenses from the

gross proceeds of mining operations *'^ arrive ot the

assessable net proceeds. The tax rote of the district where

the mining operation is located determines the tax

liability. The tax rote for the yeor corresponds to the net

proceeds' calendar year report.

For example, this bulletin represents the estimated

1992 net proceeds for which the 1992-93 tax rote was used.

When the actual production reports are submitted in February

of 1993. the Division will calculate the total tax liability

using the 1992-93 tax rotes, adjust the final taxes due and

distribute this additional revenue to the proper taxing

Jurisdictions. This bulletin only reflects the calculated

estimated taxes to the county and the state based on the

reported 1992 estimates filed on June 15. 1992 with the

Department.

In 1987. the Legislature enacted Assembly Bill No. 872

which amended the net proceeds stotutes in NRS Chapters

362.115 and 362.130. The amendment authorized the

Department to require mining companies, with a 25% net to

gross proceeds ratio to estimate the current year's gross

proceeds and net proceeds, and poy in advance all taxes on

the estimate. In oddition, all royalty recipients

associated with these mining operations were required to

file on estimate of the current year's total royalties

received, ond pay the estimated tax. The act also mandated

that the Department reconcile each taxpayer's actual tax

liability with the taxes paid on the estimate, bill the

taxpayer for the adjusted taxes due or give the taxpayer a

credit if necessary.
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Assembly Bill No. 872 also required that the mining

industry voluntarily prepay $10.5 million dollars in 1988-

89. This payment was made to offset the anticipated higher

toxes that the mining industry will pay after the

constitutional amendment possed in 1989. The toxpoyers

making the prepoyment ore entitled to credit the prepaid

amount against their net proceeds' tox liability beginning

in 1992. The credit is triggered if the 1992 total net

proceeds revenues exceed $50 million dollars ond is limited

to 10^ per year.

In 1987, the counties received the toxes based on the

mining industry's calendar year 1986 net proceeds of

minerals. This wos the first year that the mining taxpayers

filed their estimote of the current year's gross proceeds,

net proceeds, and anticipated taxes due. The estimated

taxes were deposited in the state's general fund. These

1987 estimated taxes were simply on accelerated payment.

As a result of the possoge of Senate Bill No. 61 by the

1989 Legislature, NRS 361.115 indicates that all mining

toxpoyers must file an estimote of the current yeor's gross

proceeds and net proceeds by June 15th. This requirement

applies to every taxpayer who, by law. olreody must file on

annual net proceeds statement reporting the preceding year's

actual mining activity. Senate Bill No. 61 is the enabling

legislation that implemented Senate Joint Resolution No. 22,

o constitutional amendment approved by Nevada's electorate

on May 2, 1989. SJR 22 Increased the tax rate limit to a

maximum of 5^ for calculating the tax on the net proceeds of

minerals. The additional revenue produced by this

constitutional amendment will be placed in the state general

fund. Senote Bill No. 61 also provided the authority for

the Department to certify the assessments, bill and collect

the estimated taxes, ond adjust the prior year's estimated

taxes.

Assembly Bill No. 770, which also passed during the

1989 legislative session, added changes to NRS 362

pertaining to the taxation of net proceeds of minerals. All

mining operator's whose net proceeds exceed $1* million
dollars in a calendar year must pay the net proceeds tax at

the maximum 5* rote. Senate Bill No. 61 indicates that all

royalty recipients must pay the net proceeds tax at the

maximum 5^ rate. Assembly Bill No. 770 indicates that a ^^%

penalty will be assessed if estimates ore understated. The

penalty is waived if the taxes in the current year are equal

to or greater than the taxes paid in the previous year, or

if the estimated payment is within 90^ of the amount

certified. Mining taxpayers may file quarterly statements

reporting gross yield and net proceeds. These statements
provide the mining taxpayer with the opportunity to revise

the original estimated net proceeds ond pay the additional

tax before a penolty for underestimation is assessed.
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CALENDAR VEAR 1992 ESTIMATED NET PROCEECS OF nil€RALS

CERTIFIED BV TWE DEPARTTCNT OF TAXATION

STATEWIDE
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CERTIFIED NET PROCEEDS OF MINERALS]
COMPARATIVE ESTIMATE 1987-92
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CALENDAR YEAR 1992 ESTIMATED GROSS PROCEEDS OF MINERALS

STATEV4IDE
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CERTIFIED GROSS PROCEEDS OF MINERALS
COMPARATIVE ESTIMATE 1987-92
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GROSS VERSUS NET PROCEEDS OF MINERALS
COMPARATIVE ESTIMATE 1987-92
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COTPARATIVE SURVEY OF ESTIMATED NET PROCEEDS OF MINERALS

AWJUAL TAX REVENUES

BASED ON CALENDAR YEAR 1992 ESTIMATED REPORTS
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IMPACT OF STATE TAXATION ON THE MINING INDUSTRY

- A STUDY OF EIGHTEEN STATES -
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UElAIiA

Tax information for Nevada is basad on a review of pertinent sections of the

Nevada Raviged Staiutes fN R S
| and supplements through 1 983.

Mining companies in Nevada are subject to the following taxes: a property tax.

the net proceeds of mines tax, and sales/use taxes. There Is no corporate Income tax.

ProDBftv Tax

Ail real and personal property is taxed In Nevada unless specifically exempted

by law [N.R.S. §361 .045). Both unpatented mines and mining claims are exempt from

this type of property taxation [N.R.S. §361 .075].

"Real property' includes general ownership or possessory interests in lands in

the state (except federal land upon which the federal government pays taxes to the state

or moneys in lieu of taxes), buildings, fences, ditches, stmctures, roads and improve-

ments [RaS. §361 .035].

'Personal property" Includes machinery and equipment, fumiture, inventories,

libraries, livestock. Improvements, and vehicles unless exempt. Gold and sliver-bearing

ores and quartz or minerals from which gold or silver is extracted are exempt from

personal property tax when in the hands of the producers [N.R.S. §361 .030].

All property is subject to assessment at 35% of Its taxable value [N.R.S.

§361 .225]. The following factors are considered by the State Department of Taxation

in determining the taxable value of real property:

• the estimated value of vacant land and improvements less depreciation;

- the maritet value; and

• the value of the property estimated by capitalization of the fair economic

income [N.R.S. §361 .227].

The minimum assessment for patented mines is $500, except where $100

development work is performed during the tax period [Navada Constitution Artiria i o. 1 ].

109
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{sjBt ProcaadH n< Minag

Net proceeds represent the second part of the total assessed valuation related

to mining which forms the base for the tax revenues cciiected from mining operations.

Every person, corporation or association operating a mine containing gold, silver,

copper, zinc, lead or other valuable minerals, metallic or nonmetaliic, Is required to file

with the county assessor an annual report showing gross yield and net proceeds from

each mine for the preceding calendar year. The report must be filed on or before

February 1 5 of each year [NRS. §362. 1 1 0]. Every operator and royalty recipient must

estimate net proceeds for the current calendar year and prepay the estimated net

proceeds tax by July 15 [N.R.S. §362.1 15. §362.130 & §361.483].

Net proceeds are calculated by subtracting from gross yield the following direct

costs LtLaS. §362.120]:

Cost of extracting the ore;

Cost of transportation of the ore from the mine to the place of reduction,

refining and sale;

Cost of reduction, refining and sale;

Cost of marketing and delivering the product and of the conversion of the

product into money;

Cost of maintenance and repairs of machinery, equipment, plants and

facilities;

Cost of Insurance and social security, accident benefits, hospital and medical

attention;

Depreciation;

Development worl<; and

Royalties.

Interest expense, federal and state taxes, and corporate overhead are not

deductible for net proceeds tax purposes. Depreciation is straight-line, with lives of 20

years, 10 years and 5 years for buildings and fixed machinery, mobile machinery, and

vehicles respectively.

110



405

Tho net proceeds tax rate is a function of the ratio of net proceeds to gross yisid

as follows:

Less than .10
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Mr. Lehman. Obviously we are not going to negotiate this here,
and that is not my intention, but it is an issue we are going to have
to resolve, and we have pressures on us around here, other than
your industry pulling in different directions.

We are going to have to be very careful. And I think you should
be mindful of that, that the way things happen around here in the
process of coming up with budget numbers, it may come from
somewhere imknown, and may be far less favorable than this is,

if you think that is possible, and unless we reach some agreement
on it and can stick with it, we are not going to have control over
that as it goes on.

The second issue I want to try to get a little more meat on is rec-

lamation. Again, based on my own experience—and I could cite a
number of Western issues here to prove it—but I don't believe we
are going to continue a system where the States make up the rec-

lamation requirements for Federal land and then enforce them. In
some instances, I am told some States don't have any require-
ments; some States do.

I think you are wide open on that, and again, I'm not trying to

beat you over the head with the merits, I am not an expert, but
there are going to be some Federal standards. And again, the key
is trying to create them so that they make sense, so that they are
not unduly restrictive and unnecessarily punitive, and it helps to

have your cooperation in attempting to do that.

I understand it is difficult, but maybe one of you could briefly

identify here for the record those elements of the reclamation proc-
ess in Mr. Rahall's bill that you find most objectionable. Do you
have to pay for it? I understand that.

Dr. DeVoto. I will comment. In my written testimony I men-
tioned three specific items that I think need some modification in

the bill. First of all, let me state that I believe that my company
and most of the industry is actually now conducting all of its new
operations under EPA standards, guidelines, normal environmental
impact statement procedures, whether the projects be on Federal
lands or State lands. And so much of the objective and the imple-
mentation that are in this bill are constant with what we are al-

ready doing.
The specific points that I see in the reclamation language which

offer discretionary authority to the regulators that we are con-
cerned about, one is the backfilling of open pits and open-pit min-
ing operations, and in most locales now backfilling is not automati-
cally required. It may be required in certain instances, but this bill

can be interpreted to require that. And that is a concern.
Second, certainly when you open up a surface mine, there will be

some displacement of wildlife at that immediate acreage. The pro-

visions in the law now provide for mitigation off-site, possibly with
two to three times the acreage, mitigating wildlife environment off-

site as making up for the lost environment at the site that is gen-
erated.

I read the bill that unless you can get those particular worms or
grasses to grow in that open pit, you can't generate it. And those
are two of the concerns,
Mr. Lehman. Mr. Fields, in looking at your written testimony, I

believe you said that in Nevada, you require reclamation, but you
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give exemptions where the company shows it is too costly; is that
correct?

Mr. Fields. That is only with regard to backfilling of pits. Rec-
lamation as defined in our statute is contouring, shaping,
revegetating, and returning the land to a post-mine beneficial use
in a stable condition.

My comments were only with regard to the backfilling of the pits.

Mr. Lehman. We will get into both of those. On backfilling, then,

it is only required when, what?
Mr. Fields. It would only be required when you are mining in

an adjacent pit, for example, and the material from the one pit

could be placed into an adjacent pit, and that could be economically
accomplished. If that were the case, then backfilling would be re-

quired under our State law.
Mr. Lehman. It seems to me you get into a situation here where

the ones that might need it the most are the ones least likely to

benefit from it, because you are only going to require it where it

is adjacent to where it will be done, so that cost has to be incurred.

So the company is better off digging a hole someplace else.

Mr. Fields. Well, as was mentioned earlier, the company would
only dig the hole where there is a viable mineral deposit.

Mr. Lehman. And getting back to the other area, the reclamation
requirements in your State then differ from the reclamation re-

quirements in this bill in that you reauire a post-mining use of the
land, and as Dr. DeVoto interprets the bill, this would require it

to be returned to pre-mining conditions. Is that fair?

Mr. Fields. That is right. In Nevada, the requirement to accom-
plish a post-mine beneficial use is something that is agreed on
prior to actual mining beginning, agreed on between the land
owner, or in the case of Federal land, the Bureau of Land Manage-
ment, U.S. Forest Service, and the operator. In the case of our pri-

vate lands in the State, it would be the owner of the private lands
determination of what that post-mine beneficial use was.
But in any case, the stability, the contouring, the shaping and

the revegetation and the providing for public safety are required.

And that is true on both private land and public land.

Mr. Lehman. Mrs. Vucanovich.
Mrs. Vucanovich. Thank you, Mr. Chairman. Mr. Fields, you

administer the Abandoned Mines Progfram for our State, the State
of Nevada. How is that funded?
Mr. Fields. That program is entirely funded by fees and assess-

ments that the mining industry pays. We have a fee every time a
claimant files a claim in one of the county seats; it comes to the
Department of Minerals for that program.
We have another fee every time a Federal plan of operations is

approved. The State takes $20 per acre and applies that to the
Abandoned Mine Lands Program. Total generated money is around
$240,000 a year. And we apply that to identifying and ranking the
degree of hazard out at old open shafts and attics. These are mines
that were dug long before there were any requirements to make
those safe.

We build fences around them; we contract with others to build
fences around them. Where there are responsible parties, we have
a procedure which causes the responsible parties to go ahead and
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take care of them, to prevent people from falling into these old

shafts.

Mrs. VuCANOViCH. You know I know that our Governor isn't

speaking of royalty provision on Federal lands, but it looks as if he
may be considering a net proceeds tax here, and I think that that
is what we are going to be looking at, I hope, if we look at any tax.

But wouldn't Governor Miller seek to have half of the revenues re-

turned to the State in the same manner as coal royalties and oil

and gas revenues and other Mineral Leasing Act commodities? You
know, the State now gets only 25 percent back. Is there some rea-

son that distribution of coal revenues should be treated differently?

Mr. Fields. I haven't talked personally with the Governor about
that, although I will say that the 50 percent that does come back
from Minerals Management Service on our oil and gas production
and other saleable minerals is an important thing to the State. It

goes into the School Distributative Fund, and I believe that if a
royalty were placed on hard rock minerals, I think it would be fair

to send 50 percent back to the States.

Mrs. VUCANOVICH. And that would then be less going to the Fed-
eral Government, obviously?
Mr. Fields. Yes.
Mrs. VUCANOVICH. Than the revenue?
Mr. Fields. Yes.
Mrs. VUCANOVICH. What effect did the $100 per claim holding fee

that would pass this year have upon the revenues provided the
State of Nevada?
Mr. Fields. We haven't seen the full effect of that yet, Mrs.

Vucanovich. The fee is not due and payable until August 31, 1993.
However, claimants have the
Mrs. VUCANOVICH. He said
Mr. Fields. Next August. That is when a two $100 payments are

due. But, I can tell you that just because that fee is out there, we
think we have lost about 19 percent of the claims by virtue of not
filing the required December 30 filing with the Bureau of Land
Management. Our expectation is more than 50 percent of the
claims will be dropped as a result of that fee.

Mrs. Vucanovich. Are there any major mining operations in the
State which have failed to pay the net proceeds tax?
Mr. Fields. Well, a company that has gained some notoriety in

today's hearings is the American Barrick operation, the Barrick
Goldstrike mine. And that has been held out as perhaps an exam-
ple of why net proceeds might not be a good approach.
But I want to tell the committee that in 1992, final payment is

due April 15 to our State. They will pay some $3 million in net pro-

ceeds. This will be the first year that they pay.
In the meantime they have invested over a billion dollars, as we

have heard; they have generated revenues of about a half-a-billion

dollars, something like that. The net proceeds concept allows com-
panies to deduct the costs that they put into developing these
mines, and the capital costs are put in the year that they are
spent.

They are not amortized over a long period of time. So in develop-
ment stages the State doesn't expect to receive a net proceeds tax.
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But when a mine reaches steady state, then the State benefits from
the profits just as the company does.

Mrs. VUCANOVICH. As you pointed out, approximately 85 percent
of our land area is managed oy the Federal Government. Approxi-
mately how much of this land is not open to mining, and what are
the reasons?
Mr. Fields. Okay. There are about 57 milUon acres in Nevada

that are federally managed land. As you say, 85, 87 percent. Of
that, approximately between 14 and 15 million, I believe it is, are
not available to mineral entry, mining under the mining laws. That
is, 25 percent of the Federal land is not available.

The reason for that is military withdraws, the test site which in-

cludes Yucca Mountain, the various wilderness areas that we have
in our State, and the wilderness study areas, which as you know,
are managed as de facto wilderness until Congress decides on it.

There are National Recreation Areas, National Conservation Areas.
There are various Indian lands that are unavailable to explo-

ration under the Mining Laws. Those are examples of the kind of

lands withdrawn and not available.

Mrs. VuCANOVlCH. Approximately what percentage of the land is

available then, of the federally owned land, federally managed
land?
Mr. Fields. Okay. Then it would be 75 percent of 87 percent.

About 60-plus percent.
Mrs. VUCANOVICH. Okay. Dr. Dobra, I have a couple of questions

I was going to ask you. The royalty proposed by H.R. 322 is a gross

royalty, and what is the difference between what is proposed by
H.R. 322 £uid the net proceeds tax that we have in Nevada?

Dr. Dobra. Okay. The net proceeds tax starts with the same
base, gross receipts, gross incomes it is called in the act, and then
allows deduction of about 7 different categories of costs. The pri-

mary ones, though, which make up about 80 percent of the deduc-
tions are extraction cost, that is the actual mining, and then the
processing costs. And then there is a number of other smaller de-

duction categories.

Mines are allowed to deduct certain marketing expenses, and
these are specified in the statutes and regulations so that it is not
wide open. Certain insurance expenses, I can't tell you, but there
is differential treatment between fire insurance and say health in-

surance for workers. Royalties are allowed to be detected, but the
royalty recipient is the private individual, then pays the tax on
that royalty, so the royalty really doesn't escape taxation, but it is

one of the deduction categories. There are several others.

Which ones have I left out? They are pretty minor ones. As I

said, extraction and processing make up 80 percent of the deduc-
tions. So what you are left with is a figure that is not net income;
it is actually substantially larger than net income the way an ac-

countant would define net income, but it represents on-site direct

production costs; it doesn't include corporate overhead, it doesn't

mclude legal fees, it doesn't include interest on borrowed capital

and so forth. It is really direct, and by design, it is direct produc-
tion costs.

Mrs. VUCANOVICH. How does the gross royalty proposed by H.R.
322 compare with private royalties that companies already pay?
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Dr. DOBRA. Well, the key to understanding private royalties is

that any time you have one, they are a negotiated royalty. They are
the result of the claim holder and the ultimate producer getting to-

gether and coming to an agreement as to what is reasonable. And
so it is a market transaction.

And you see, if you look at royalties, thev range fairlv widely, de-

pending upon the bargaining power of the claim holder. And in

cases where we are talking about small fractions of larger blocks,

a royalty or a claim holder may have very little bargaining power.
The royalty rates tend to be low, or where the claim holder has a
substantial interest, those rovalties tend to be more.
Mrs. VUCANOVICH. You submitted some materials from the Wall

Street investment analysts concerning the gross royalty proposed
by this bill. Could you summarize those for me? In other words,
how will Wall Street's view of these companies change as a result

of the royalty?
Dr. DoBRA. Well, Wall Street, of course, tends to view the behav-

ior of mining companies from the standpoint of their fiduciary in-

terests or the interests of the shareholders, because that is who
they are writing for. And as a consequence, they are going to take
a dim view of companies or, you know, tend to give them lower rat-

ings, if not buy ratings, maybe even sell ratings which are going
to hurt these companies. If they are on public lands and in their

operations, they are going to be significantly affected.

The companies need capital raised in these equity markets to go
out and expand, and that creates additional pressure on these com-
panies and their obligation to provide a return to their stockholders
to seek investments in places where they can get the highest re-

turn. And with this royalty, given two equal properties, one in the
United States, and one where there is no royalty, they will go else-

where. So in a sense, Wall Street is going to reward the people that
flee.

Mrs. VUCANOVICH. Sure, sure. Mr. Fiske, do you think that Title

II or something like it would prevent the recurrence of a
Summitville. We have been hearing about Summitville from some
of the other panels. Do you think that Title II would make any
changes on that, or would have prevented anjrthing happening
there?
Mr. Fiske. There would have been perhaps some things done dif-

ferently, but I would think more of a minor nature. In the view of
most of us in Colorado who are observing it, and many of us are
observing it without really being involved in it, but certainly have
an interest in it in talking with the technical people, Summitville
is not a failure of law, it is not a failure of regulations, it is not
attributable to a lack of adequate laws and regulations; it has been
described as a people failure. The permit was violated, the tech-

nical engineering mining people that I talk with are deeply trou-

bled by the nature of the mining activities.

For whatever motives, for whatever purposes, it was a bad min-
ing operation. And whatever amount ot laws we may have, you are
going to find people who are not going to comply with them for

whatever reasons, whether it is deliberate or through incompetence
or whatever. Adding a lot more laws is not necessarily going to pre-

vent that. But in answer specifically to your question, we do not
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think so, because the laws were adequate; it is that the people
didn't comply with them.
Mrs. VUCANOVICH. What do you think is the responsibility of the

mining industry to protect the environment and reclaim lands that

it effects? We are dealing with Title II. That is our big concern.

Mr. FiSKE. Mrs. Vucanovich, again, I am speaking a little bit as

a lawyer, I think it Eilmost rises to a fiduciary duty. I think the
mining industry has a great, great responsibility in mining upon
the public lands, particularly, but just as much on private or other

lands. It is our responsibility to operate on those lands and then
to leave those lands in a way that is good for society.

Mrs. Vucanovich. Well, I think that is what we hope to have
happen here in this bill in the negotiating. I don't have any specific

questions for Dr. DeVoto, but I certainly sense that you and your
company are anxious to try to work with the proposals of both this

bill and perhaps Senator Bumpers to try to find answers, because
we don't want to put people out of business. That certainly isn't

what we should be doing here in Congress, and I hope that we can
work with you and we can find some solutions.

Mr. Chairman, I have no other questions, except I am a little bit

concerned that some of our earlier panelists spoke about American
Barrick's patenting process, and no one on this panel was particu-

larly qualified to set that record straight. And there is a gentleman
here, if he is still here, Patrick Garvin, who could maybe just

quickly tell you.
Mr. Lehman. Mrs. Vucanovich, Mr. Rahall made me aware of

that. I would be happy to give the gentleman a choice. I think it

might be fairer to him rather than just call him on the spur of the
moment to give him the opportunity to put a written statement in

the record.

Mrs. Vucanovich. That would be fine.

Mr. Lehman. And he certainly should have the opportunity to re-

spK)nd, since his company's name was brought up here, I agree.

Mrs. Vucanovich. Could we just have unanimous consent then
to keep the record open for say 10 days to allow that?

Mr. Lehman. Certainly. Certainly. I think that would be appro-
priate. And without objection.

[The information follows:!
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Parsons Behle & Latimer
A Profcsstoniil Unp Corponttton

March 24, 1993

Richard H. Lehman, Chairman

Subcommittee - Energy and Natural Resources

818 O'Neill Office Building

Washington, D.C. 20515

Re: H.R. 322

Dear Chairman Lehman:

At the hearing on H.R. 322 before your Subcommittee on March 1 1 , 1993,

much of the oral and written testimony related to mineral patent applications made by

Barrick Goldstrike Mines Inc. The testimony contained numerous errors and

misrepresentations. At the conclusion of the hearing you invited Barrick to submit

material for the record that would clarify the facts concerning such applications. This

letter responds to that request.

The principal errors and misrepresentations made to the Subcommittee

concerning Barrick's patent applications were contained in the oral and written

testimony of Mr. Phillip Hooker, who testified on behalf of the Mineral Policy Center

("MPC"), Alaska Center for the Environment, American Rsheries Society, Greater

Yellowstone Coalition, Idaho Conservation League, Izaak Walton League of America,

Oregon Natural Resources Council, National Parks and Conservation Association,

and Washington Wilderness Coalition.

Mr. Hooker's testimony, which focused more on Barrick's applications than on

H.R.322, contended that Barrick and BLM were "co-conspirators" in an "improper

procedure" to "giveaway" billions of dollars in federal resources pursuant to a secret

BLM program. Mr. Hocker told your Subcommittee that, "tragically," this "abusive"

secret program permitted Barrick rather than BLM to determine whether Barrick was
entitled to mineral patents. As a result, testified Mr. Hocker, "Barrick managed to

complete the entire [patent] procedure in a few months" rather than the two years

that is usual. This testimony paints an intriguing picture, which no doubt sells well in

the press. However, it has no relationship to the truth.

Rrst, Barrick did not "complete the entire [patent] procedure in a few months."

Barrick initiated the patent procedure in June of 1991. two years ago, and patents still

have not been signed . Apart from the misrepresentations concerning the length of

OlElh'AHCEhrreR • lOI South MunStrK(.Suilel800 • FM Office BoK 11896 • SlkLakcOty. Utah 84147-0096 • Telephone 801-532-1234 . Facsimile 801-S36-6111
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Barrick's patent process, it is ironic that the Mineral Policy Center, which has for

several years been trying to convince the public that anyone can simply walk in off

the street and buy public land over the counter for $2.50 an acre, now claims the

patent process is being abused if it can be completed in less than two years.

Second, contrary to Mr. Mocker's testimony, BLM did not "allow Barrick to

evaluate its own claims." BLM, not Barrick, evaluated Barrick's claims. The mineral

report that confirms the obvious -- that Barrick's claims contain discoveries -- was

prepared by BLM. BLM was assisted in the preparation of that report by a third party

contract mineral examiner, Mr. Richard Harty, U.S. Forest Sen/ice Certified Mineral

Examiner No. 002. This is a process that, while new to BLM, apparently has been

common in the Forest Service and National Park Service for years. In any event.

BLM did not delegate anv of the decision making functions of the mineral report

process and directiv participated in every element of its oreparation. Indeed, the

mineral report was ultimately approved at four different levels within the BLM.

The implication of MPC's allegations is, of course, that the "flagrant conflict of

interest" inherent in having a contract mineral examiner assist BLM, taints the results

of the mineral report, as if a "more objective" report would have reached a contrary

conclusion. This is ludicrous. The purpose of the mineral report is to determine one

thing -- whether there is sufficient mineralization within a claim to constitute a mineral

"discovery." The Goldstrike mine is one of the richest mines in North America, with

published resen/es, audited annually by Pincock Allen and Holt, in excess of

25,000,000 ounces of gold. Barrick produced in excess of one million ounces of gold

from its claims last year, its deposit is defined by some 5,500 drill holes. Jhere

cannot be any serious guestions as to whether a "discovery" exists. Indeed, to us it

seems odd that MPC contends on one hand that the claims in question are worth

$8,482,000,000 but on the other hand suggests to Congress that there is a

"conspiracy" between BLM and Barrick to improperly permit Barrick to get a "yes

answer" as to the existence of a discovery.

Basically, the MPC developed a sensational story, apparently for the

consumption of the press, and presented it to your Subcommittee as factual

information. But the facts are othenwise - Barrick's patent process was not

completed in "a few months." Nearly two years later Barrick still does not have

patents. Barrick did not examine its own claims. BLM and a BLM and Forest Service

certified outside contractor examined the claims and reached a result that could have

been safely predicted by anyone remotely familiar with the Goldstrike Mine. The

72-558 0-93-14
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misrepresentations and misleading innuendo of the MPC testimony are, unfortunately,

all too representative of much of the information that Congress is receiving from

some advocates of Mining Law reform. We are hopeful that your Subcommittee will

begin to insist that you receive credible information and data before responding to

contrived "conspiracies" such as the one created by MPC.

Finally, as you may recall, some issues raised by the MPC testimony were also

mentioned in' the prefiled testimony of Secretary Babbit. Following the hearing,

Barrick promptly advised Secretary Babbit of the facts concerning its patent

applications. A copy of its letter to the Secretary is also included for your

information.

Thank you very much for the opportunity to clarify the record.

Very truly yours./ejy truly yours.

Patrick J. Garver

PARSONS BEHLE & LATIMER

Counsel for Barrick Goldstrike Mines Inc.

asb

\
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Mr. Lehman. And I also have two things I will insert in the
record at this point: from Mr. Rahall, a statement from the Public
Resource Associates, and from Mr. LaRocco, a statement from the
National Association of Mining Districts.

[The documents follow:]
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Mr. Chairman, Members of the Committee:

My ncune is Elvis J. Stahr. I am Vice President of Public

Resource Associates, a non-profit group interested in the

conservation, wise use and renewal of natural resources, including

legislative issues revolving around the mining of hardrock minerals

on the public lands . I eim not appearing in person at this hearing

because Public Resource Associates would not fit properly into

either of the two panels of today's witnesses, as I will explain in

a moment. We want, however, to be of maximum possible assistance

to this Committee, and our testimony on H.R. 322 is presented in

two parts

:

1

.

This statement , setting forth principles and themes that

should guide Congressional action in reforming the Mining Lav/ of

1872.

2. Attachments A through E , consisting of drafts of

amendments, legislative provisions and report language that would

effect the principles and recommendations in our testimony.

Specifically, this part contains:

Findings that should be the first section of any bill.

(ATTACHMENT A)

Legislative language to effect a workable relationship

between land use planning and hardrock mining. (ATTACHMENT B)

. Language to include acquired Federal lands in this location

system. (ATTACHMENT C)

Legislative or report language to clarify the land
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management standard governing approval of plans of operation.

(ATTACHMENT D)

Language clarifying and assuring the rights of miners in

their claims. (ATTACHMENT E)

Mr. Chairman, we have long advocated the modernizing of the

Mining Law of 1872. We testified on that subject at the oversight

hearing called by Congressman Rahall in June of 1987, and one or

another of ray colleagues, John and Putnam Livermore, testified at

the hearings held in 1989 and 1991 on follow-up bills. Our

collective experience covers just about every aspect of the Mining

Law. John Livermore of Nevada is an internationally known and

respected exploration geologist; Putnam Livermore of California has

more than thirty years' experience as an attorney in the field of

natural resources, and I cim a long-time conservationist and

attorney. I served as president of the National Audubon Society

for more than ten years , and I was Secretary of the Army in the

Kennedy Administration.

We represent neither the mining community nor the

environmental community. As Congressman Rahall knows, we are a

small group that for some ten years has been doing and

commissioning research, and exchanging views with miners,

environmentalists. Federal and State government officials and

academics, all with the objective of developing legislative

recommendations for modernizing the Mining Law of 1872 in ways best

calculated to create a win-win situation for both sides and also

for the Government and the public.



419

PUBLIC RESOURCE ASSOCIATES

Our approach, and we hope yours, is based on the belief that

true reform consists of retaining or strengthening what is good,

eliminating or changing what is bad, and avoiding moves that make

things worse.

In this statement, I will first stress six key propositions as

succinctly as possible and then support them and explain at greater

length why they are so very important in your crafting of a new

Mining Law:

1. A Federal gross royalty on hardrock minerals mined

from vinpatented claims on the public lands would be a serious,

even counterproductive, economic mistake. It would severely

cripple and could even halt such mining, and it would not and

could not produce significant net revenue to the Government.

Destruction of incentive to explore, complexity in

administration, and costs of collection, all argue against any

royalty. If a royalty must be considered, however, a better

choice would be a Federal net royalty, although it shares with

gross royalty the handicaps of extreme complexity and high

collection costs. Therefore, the .unclear "gross income"

language in Section 410(a) of H.R. 322 must be replaced by one

of two alternatives: either a specific reference to a tax rate

(say, 2 to 5%) on "gross income for tax purposes under Section

613 of the Internal Revenue Code," ( subject , importantly, to

a rate cap of, say, 5 to 10% of "taxable income" under said

Code) --or a "net proceeds" royalty calculated like the

production tax under Nevada Revised Statutes 362.120. The
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failure of H.R. 322 to identify clearly the intended type of

royalty could leave Interior free to recreate the same

problems it has created with "gross proceeds" valuation of

Federal mineral lease production.

2. The land use planning scheme created by H.R. 322 is

environmentally unsound. A far better choice would be to

bring the Mining Law under the existing Federal Land Policy

and Management Act (FLPMA) . For hardrock mining purposes, you

should apply FLPMA 's scheme of ACEC's (Areas of Critical

Environmental Concern) to U.S. Forest Service lands as well.

Our assertion of the unsoundness of H.R. 322 's scheme needs to

be explained at considerable length and later will be, but it

must be stated up front that its provision to withdraw

outright all ACEC's from mining compounds the unsoundness.

3. The legislation needs to clarify and make explicit

the claim holder's "right to mine" when the claim holder can

design an approvable plan of operations, and it needs to avoid

the implication in H.R. 322 that a land manager can "just say

no" at virtually any time. More on these points later, too.

4

.

Singling out hardrock prospectors and miners as the

only users of public lands to be subject to citizen suits is

unfair and seems to them vindictive. A better choice would be

to apply it to all, including timbering, grazing, recreation

and power line rights of way, or to none. In any case, it

doesn't belong in a mining Bill.

5. Creating and imposing a uniform set of Federal
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reclamation standards in the face of existing State standards,

most of which are high and strict, would be costly, confusing

and wasteful. Since the terrain and other ecological factors

vary greatly from state to state, a better choice would be to

set an early deadline for the two states (Arizona and New

Mexico) not yet having reclcimation standards to enact ones as

strict as, say, Montana's.

6. There are some fifteen excellent provisions in H.R.

322, ones that would reform and modernize the Mining Law in

very desirable ways, and we hope you will retain them. I

shall specify them in the concluding pages of this statement.

Let me turn now to two particularly critical problem areas,

that is, two features of H.R. 322 that in our view very definitely

need revision: first, the unclear provision for a gross income

royalty, and second, the handling of the land use planning problem.

The first is really an economic, not an environmental, issue; the

second is an environmental issue with major economic implications.

First , then , as to royalty ; There is widespread sentiment that

the public should obtain an economic return from hardrock minerals

extracted from public lands by private miners, and there is a

growing feeling that there should be an economic return over and

above the existing federal, state and local taxes paid by mining

companies and their employees, and over and above hardrock mining's

other economic returns to the public in the form of direct jobs and

the making of domestically produced, vitally necessary minerals

available to metal fabricators and many other civilian industries
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and hence to every consumer—and to our defense industries

.

Proponents of a Federal royalty argue that under the Mining

Law of 1872 these minerals are taken "free" from public lands and

that it is only "fair" for the public to receive an additional

return, off the top, by exacting a Federal gross royalty. On the

surface, this can seem appealing. After much study, however, we

are convinced that looking to hardrock royalties as the primary

return to the public would be counterproductive, indeed would be a

serious economic and strategic mistake , and that gross royalties

would even result in diminished net revenues to the Government, as

well as substantial (and needless) harm to the nation's economy.

Let us initially examine the question whether it is true that

these minerals are being taken "free." The bonanza mining era is

long gone. Unlike oil, gas and coal, precious metals are widely

disseminated and only found in scattered deposits, often in

microscopic particles, usually requiring many tons of ore to be

processed to extract a single ounce of metal. Unlike much Federal

coal, sodium and phosphate, where many of the deposits have long

been known, the private exploration effort and expense are

essential to learn of the existence of hardrock deposits. All of

the risks of exploration, and all of the enormous costs of mining

and processing, are privately borne. In truth, not one ounce of

metal is taken "free" from the public lands.

BLM Director-Designate Baca has complained that the lack of a

Federal royalty is a disincentive for hardrock exploration on

private and State lands [Sen. Hrg. 102-253, on S.433 and S.785,
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June 11, 1991, at 121]. This cannot be an argument for destroying

the incentive that promotes exploration on Federal lands

.

"Leveling the playing field" by imposing the royalty on Federal

lands, too, will not spread the exploration more evenly. It will

kill the incentive, the reward for discovery, that drives

exploration on Federal lands.

Let me be clear on why a gross Federal royalty would be

counterproductive. Hardrock mines today run on efficiency; their

profit margins are small at best and always at the mercy of

fluctuating world markets, and cost increases cannot be just passed

through to the purchaser. Most U.S. mineral deposits have marginal

ores. In fact, profitability is so closely dependent on costs that

any increase would cause many marginal operations to close

immediately and others to close sooner than otherwise. This kind

of cost increase would shrink the recoverable ore body in every

mine that stays open or is planned. The assessment of a high gross

royalty, such as the 8% in the Bill or the 12*5% in the

Administration's budget proposal, would force a major part of the

mining on Federal lands simply to shut down—or not to open. There

would be no way to mine a large part of the marginal ores

profitably, and a valuable resource would be wasted.

I scarcely need add that serious curtailing of domestic

hardrock mining would reduce the wealth produced in the United

States, reduce jobs (in a time of still-high unemployment), weaken

the general economy (and potentially devastate local economies in

rural areas where the mines exist), and, of course, increase

8
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dependence on foreign supplies of minerals and worsen our balance

of payments and competitiveness as a nation. Moreover, as an

environmentalist who shares Vice President Gore's perspective on

the global environment, I would deplore our shipping abroad

environmental problems associated with mining to nations less able

or willing than we to employ environmental safeguards.

All in all, the crippling of a vital domestic industry is too

high a price to pay for a mistaken interpretation of what would be

"fair" and for a delusory dreaun of what revenue might be generated.

For an irony of the whole thing is that a gross Federal royalty

would not even achieve the aim of its proponents to produce

significant revenues. In fact, it would produce very little, if

any, net revenue to compensate for its dangers—even if very much

exploration and mining on the public lands somehow continued after

its imposition.

One reason is that collecting it would be very costly, would

necessitate an expanded bureaucracy, and would be extremely

complicated. Congressman Rahall, in introducing his proposed

"Minerals Exploration and Development Act of 1990" made this point

very clearly. He said, "I believe that the federal government

would spend more money than it would net in attempting to devise

valuation guidelines, collect and audit royalty payments of the

almost countless types of minerals, from the widespread to the

extremely rare, subject to the mining law of 1872...."

Mr. Rahall continued, "Further, as a witness to the years-old

struggles to devise federal valuation standards for royalty
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purposes for what would appear to be a relatively simple commodity

such as coal, I tremble to think of the dilemma in which Interior

Department bureaucrats would find themselves in attempting to set

forth valuation regulations, audit and collect royalties for

minerals such as yttrium, let alone tungsten or zinc."

Mr. Rahall was absolutely right. The Government would be

faced with the daunting and incredibly expensive task of

determining how to apply a flat royalty in the face of the fact

that the 1872 Mining Law exists for at least 80 economically

significant minerals tracked (more or less) by the Bureau of Mines,

with tremendous variations among them. Most hardrock minerals

require, after mining and beneficiation, a lot of processing and

even manufacturing to establish value. And no two may be alike in

this regard. The processing-allowance issues in oil, gas and coal

valuation pale in comparison to the complexity of the "allowance"

problems there could be with hardrock ores

.

There would be yet another problem, that of developing a

bureaucracy to undertake the task of sorting out ownerships . The

120-year history of claim staking, with placer claims, lode claims,

mill site claims and tunnel claims, each located as an independent

unit, with differing sizes and orientations, has left the hardrock

mineral estate a nightmare.

Sorting out ownerships has largely been left to the courts.

Royalties could plunge the Government into sorting out thousands of

ownerships at what could be an enormous expense. The attached

claim map (ATTACHMENT F) is an example of the nightmare presented

10
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by imposing a royalty on Federal lands in a mixed property

involving extralateral rights. The ore body may be beneath

unpatented ground, but mined as part of the extralateral rights

pertaining to patented ground. This ownership complexity does not

exist with respect to royalties or Federal coal, phosphate and

potash. Adding burdens such as these would create not only a

nightmare for the Government but serious uncertainties for industry

and financing agencies and would even affect adversely MMS's

already dubious royalty collection capacity for coal, oil, and gas.

Yet another consideration is that many royalty proponents have

illusory notions of the amount of minerals—and hence potential

revenues—involved. Federal royalties could be levied only on as-

yet-unpatented producing claims and on as-yet-undiscovered

minerals. The former are but a fraction of current national

production and largely in a single State currently, and the latter

are of course unloiown, with gross royalty making them less likely

to be explored for.

Considering all this, quite aside from the unfavorable general

economic impacts identified earlier, a Federal gross royalty

clearly could not be a significant new source of net revenue.

Recognizing the powerful, though we believe erroneous, urge to

enact a royalty, we turn our focus to the kind of royalty that will

do the least damage to existing mines and the exploration that

would find new ones.

Many of you will recall that in the full Committee markup of

H.R. 918 last summer, an amendment was narrowly (23-21) adopted

11
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(over Mr. Rahall's objection) that would have imposed an 8% gross

royalty and that when the Bill was debated on the House floor

toward the end of the last Congress, an amendment calling for a

12*5% gross royalty was put forward—and soundly defeated. (In each

case, the royalty would have been added on top of the land rental

that was in the Rahall Bill—and still is in H.R. 322.) During the

debate, in urging defeat of that amendment, Mr. Rahall indicated

that he and others intended to propose an eimendment calling for a

net royalty of some 5%. They never got the chance, because debate

was cut off at that point owing to adjournment pressures.

We urge Congress to consider the counsel it has previously

received. In 1991, Interior Solicitor Designate Leshy testified

that "a modest royalty" would not "have any effect in hardrock

mining in this country" (our emphasis). Sen. Hrg. 102.253 on S.433

and S.785, June 11, 1991, at 231. We believe that H.R. 322 and the

Administration's budget proposal are clearly not modest; we believe

such royalties would have a seriously adverse effect. The current

bill is rigid and simplistic in borrowing high rate, gross royalty

concepts. Other methods of "fair return" to the public are much

more appealing: for example, Nevada's system of net income taxation

of minerals extracted in the State.

Let me stress again that what is desirable is net return,

above collection costs and other losses .

Should any royalty be adopted, however, three provisions are

essential to make it workable:

authority to reduce the royalty rate in order to conserve

12
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the resource, by enabling recovery from low grade ores of minerals

that would otherwise be lost.

provision for royalties paid to be credited against rentals

owed

.

an exemption for "mom and pop" operations (those involving

less than 800,000 in gross revenues per year, as was adopted in the

FY93 Interior Appropriations Act) from royalty.

Now to our second major concern about H.R. 322. As an

environmentalist, I have been surprised and puzzled by the Bill's

approach to land use planning . No matter how well intentioned it

may be, it understandably raises the hackles of prospectors and

miners, large and small, while actually going at the environmental

problem the wrong way . Te right way we have set out in ATTACHMENT

B, "ACEC IN, UNSUITABILITY OUT."

This subject is complex and important. Before going further,

however, let me make two bottom-line points: identifying, U2 front ,

areas with environmental values deserving of special protection is

both wiser and more possible than trying to identify mineralized

areas prior to exploration. Moreover, creating a whole new system

of public land management, just for mining, in addition to FLPMA

for BLM and FRRPA for the Forest Services, is illogical,

impractical and incredibly wasteful , and the "unsuitability review"

in Section 204 is the wrong approach .

Therefore, we recommend that you bring hardrock mining under

FLPMA. This can produce a win-win balance for the nation's

environment and the nation's need for minerals, because the use of

13
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the environmental, ACEC approach of FLPMA can get us away from the

all-or-nothing, all-closed or all-open, management of mining on the

public lands. Access . which is vital in a self -initiation system,

would be improved, while the protection of especially sensitive

environmental values would be assured.

The Bill's handling of the admittedly difficult but very

important problem of reconciling land use planning and surface

management with the right to mine is just unsatisfactory. We are

dealing here with a mining law, while a number of other statutes

deal with environmental protection.

This Committee over the years has heard from the mining

community on the need to improve access to public lands for mining.

The Committee has also heard from the environmental community on

the inadequacy of Federal land management to protect

environmentally sensitive areas. In many ways this is the debate

that led to FLPMA in 1976. Our own research and discussions have

explored this debate in the context of land use planning, looking

for a win-win situation where access to mining can be increased,

while at the same time affording additional protections to certain

sensitive areas. There are several principles that we think must

be considered.

First, trying to plan directly for or against mining on all

multiple use lands is a futile exercise, since the location of the

hardrock mineral resource, unlike forage, wildlife, water and

recreation resources--and even unlike coal— is unknown while one is

planning. Section 204(b) of the Bill, for instance, demands an

14
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impossible instant identification of mineral lands. Rather, the

approach should be to identify surface resources that are sensitive

enough in that planning district that the agency plans to protect

them from conflicting land uses, including mining. This is why

"areas of critical environmental concern" (ACEC's) are a preferable

planning designation, or tool: designation is case-specific; the

areas are controlled but not closed to multiple uses; and the

restrictions can and should be applied to other commercial or

impacting land uses, not just mining.

The second key principle is certainty. If the explorationist

or developer knows the restrictions u£ front , when going into a

planned area, the risks of the agency's new "right to say no" are

known and can be dealt with. What is unacceptable is introducing

the "right to say no" at the time of approval of the plan of

operations, after investment in exploration, ore-body delineation

and mine design. Section 204(c)(2) of the Bill is unacceptable for

this reason. If the "right to say no" is not in the land use plan,

adopted in a public process with respect to resources in certain

areas in the planning unit, it should not be introduced at the time

of approval of the plan of operations. The only way such a

provision would be acceptable is if it clearly provided for

compensation to the miner for the value of the property on which

mining is now going to be denied for a reason not known up front in

the land use plan.

Third, the land use planning "right to say no" cannot just be

an expansion of the withdrawal system. If a mining use

15
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(exploration, even development) can be undertaken consistent with

the management restrictions applicable to the ACEC, it must be

allowed. The "right to say no" that would exist on these

designated "sensitive lands" should not be a "compulsion to say

no", if development could occur consistent with the land use plan

and the constraints necessary to manage the ACEC lands. Further,

if exploration could be undertaken consistent with ACEC management,

the results of that exploration could be taken into account in a

land use plan amendment. Both of these types of flexibility would

be preferable to the current withdrawal system.

Fourth, the Bill must recognize that maximum access is

essential to the health of the industry. If the lands are not

sensitive, raining frequently is the highest and best use of that

very small amount of land that contains a commercial ore body.

Thus, authorization to "say no" to mining on sensitive lands must

not be seen as a restructuring of public land uses to "ratchet"

whole new categories of land into designation as sensitive areas.

Especially in light of other provisions of the Bill, an aggressive

review of administrative withdrawals should open lands that are now

withdrawn for fear of surface patenting or for lack of the right to

"say no" to mining on "sensitive" lands. When these processes

(planning restrictions and withdrawal review) are complete, it

should be possible to have greater access for responsible mineral

exploration and also broader protection of specific nonmineral

resources--a win-win situation.

Fifth, the transition to such a system must be fair. New

16
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restrictions should not be imposed without lifting old unnecessary

restrictions. We suggest the Bill provide that, in any planning

unit, the new sensitive lands or ACEC designations not be effective

to change locators' rights unless the administrative withdrawal

review is completed and effective at the same time. After all,

under existing law all lands that Congress and the land managers

currently believe should not be subject to the "right to mine"

under current law are either withdrawn or under a protective

management standard (such as "nonimpairment" in Wilderness Study

Areas). In addition, resources of special value (e.g., endangered

and threatened species) are protected under separate legislation of

general applicability.

Land use planning should be used to introduce flexibility into

the hardrock situation—so all lands are not simply totally

withdrawn or totally open. At the same time, planning must be fair

and provide certainty, so that a plan of operations is not subject

to denial, or attempts to reject it, for land management reasons

that were not stated as an existing basis for rejection when the

investment in discovering and developing the ore body was made.

Now let us examine other problems in H.R. 322 .

The Bill leaves uncertainty regarding the nature of a

claimant's rights and property interest; for instance, ownership of

the mineral is not clearly set forth (is there a compensable

property interest?); the right to mine is not clearly expressed;

and access rights are not expressly stated. PRA ATTACHMENT E fixes

this

.

17
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The Bill adds a level of bureaucracy, namely. Interior's

Office of Surface Mining, to be involved in administering hardrock

mine reclamation, and this is just not desirable, in our view,

because it would better be left to the States and the Federal land

management agencies as already explained.

While the Bill's provisions on reclamation and bonding are in

line with the current practice of many companies, what are needed

are streamlined procedures. This includes specific time periods

for agency action on permits.

Next, the Bill would withdraw from mining, without traditional

mineral studies, BLM Wilderness Study Areas and other Study Areas.

This would create an unwise legislative policy, not of opening or

closing lands through proper land use planning or Congressional

action on the specific land, but of simply closing them as a

general class even though the "nonimpairment" provision of FLPMA

has protected Wilderness Study Areas adequately since 1976.

H.R. 322 also appears to change the fundamental BLM land

management standard from the current "unnecessary and undue

degradation" standard to "minimize adverse environmental impacts."

No one is sure what is intended. The deletion of the "unnecessary

and undue degradation" BLM standard entirely is read by some to

imply that the land manager can prevent any degradation, i.e.,

minimize impacts by prohibiting mining. Such a provision is of

course a fundamental threat to mining; FLPMA expressly recognized

that there may be necessary, or due, degradation in mining, and,

for that matter, in all other multiple uses of public land. The

18
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only way this change is benign is if Section [201(a)] of this Bill

were intended simply to make the current Forest Service standard

for action on plans of operations applicable both to Forest and

public multiple use lands. This Forest Service standard recognizes

the right to mine, and observes the distinction between minimizing

and prohibiting adverse impacts . In other words , under the Forest

Service standard one cannot minimize impacts by prohibiting mining.

Some miners and environmentalists agree that an appropriate

standard could be, "prevent unnecessary degradation and minimize

adverse environmental impacts." The important thing is to

distinguish between minimizing and prohibiting impacts. This

formulation is what appeared in Subcommittee Chairman Vento's H.R.

1096 in the 102nd Congress and is acceptable as long as the

Committee Report explains its derivation and meaning consistent

with this understanding. Our ATTACHMENT D resolves this point.

At this point, may we suggest that you include two new

provisions that will improve the Bill significantly:

{ 1 ) a provision applying the revised Mining Law to

"acquired lands"—see ATTACHMENT C—so that there will

one system for hardrock mining nationwide; and

(2) A set of "Findings" that could serve two important

purposes: it could state Congress's recognition that this

is a mining bill, intended to establish a system that not

only authorizes but encourages mining, and it could state

the Committee's goals, against which other provisions of

the bill can be measured. From a mining point of view,

19
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such a set of Findings would include recognition of

certain facts and principles which are included in

ATTACHMENT A to this testimony.

In conclusion, I want to set out in summary fashion

fifteen excellent provisions in H.R. 322, provisions that would

reform the old Mining Law in ways we, and many others, think highly

desirable.

These are:

( 1

)

Retention of the principle of self-initiation ,

and rejection of a leasing system, to govern exploration

and claim-staking. This is of fundamental importance to

a viable hardrock mining industry for this country.

(2) Elimination of the surface patent , so that the

surface would remain in public ownership after mining.

This is of great importance to the environmental

community. We recommend a provision for a patent, based

on a discovery, limited to minerals only .

(3) Creation of a single type of claim , of forty

acres, tied to land surveys, in place of the olid lode and

placer claims and tunnel and mill sites, and elimination

of extralateral rights and "uncommon varieties" claims

—

while, in fairness, preserving the original configuration

and rights of existing claims. This will help simplify

both the Mining Law and its administration.

(4) Inclusion of Section 106 making for further

simplicity on the ground by having the new law supersede

20
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State laws (though we continue to urge that State

reclamation laws not be superseded)

.

(5) Elimination of the confusing concepts of " pedis

possessio " and "discovery" as requirements to hold a

claim during the exploration period, and the substitution

of a secure type of tenure for claim holders. Although

many in the mining community have opposed this change, we

believe this is because their spokesmen had generally

chosen to oppose any change in the Law and failed to

concede the advantages of particular changes such as

this

.

(6) Very importantly, the provision in Section

201(b)(2)(B) for a notice approach for initial test

drilling, rather than requiring an approved plan of

operations at that stage. After all, the essence of

self-initiation is more than simply being allowed to put

stakes in the ground.

(7) Creation of an Abandoned (hardrock) Minerals

Mine Reclamation Fund.

(8) Strengthening, as environmentalists have urged,

the amounts of assessment work required to hold a claim,

i.e., requiring increased diligence to reflect a bona

fide exploration effort, rather than virtually condoning

the practice of just sitting on a claim indefinitely.

However, with great respect, we must tell you that the

dollar amounts in H.R. 322 are unrealistically high. It

21
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would be far better to amend Section 104 to stop the

escalation at $15 per acre, beginning the eleventh

diligence year.

(9) Imposition of a land rental, and optional cash

payments, in lieu of land-disturbing assessment work, but

only after an initial exploration period of, say, three

years in order to discourage pure speculation. Rental of

the surface is superior as a revenue-producer to

imposition of a royalty (which there are sound reasons

for omitting, as has been seen). However, rent plus

royalty, as provided in H.R. 322, is bad policy indeed.

And adding the holding fee of $100 per claim currently

provided in Interior's Appropriations Act makes it that

much worse.

(10) Inclusion of exploration, reclamation and

environmental studies in an expanded definition of

assessment work. This has advantages to all. Among

other things, it will help reclaim and improve previously

mined areas and encourage direct environmental

improvement by exploration and mining companies

.

(11) Provision of a liberalized group assessment

work feature for contiguous claims. This would be

welcomed by explorationists . However, the group should

have some limit, say, 1000 acres of reasonably compact

size that would include all claims, contiguous or not,

that benefit the exploration effort. This would prevent
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an existing producer from spreading assessment work over

an entire mineral trend. Excess expenditures in one year

might be carried forward for a period of time, say three

years

.

(12) Imposition of penalties for knowingly and

willfully filing false diligence statements.

(13) Replacement of the arbitrary "five-acre rule"

on BliM land with the more general provision of allowing

initial test drilling under a notice, cited in (6) above.

(14) Provision for review of lands administratively

withdrawn from mining exploration. This withdrawal

review will be welcomed by the mining industry and is

also in the national interest. Future complete

withdrawals would become unnecessary and unwise except in

very special situations.

(15) Provision for each Federal land agency to take

minerals management responsibility for its own lands.

I believe that most of these fifteen points are either self-

explanatory or have been discussed at sufficient length in earlier

hearings, so I shall not elaborate on them further.

Thank you.
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ATTACHMENT A

AMENDMENT TO H.R. 322

"Findings"

Amendment . Section 101 of the Mineral Exploration and Development

Act of 1993 is amended by inserting a new subsection (a) and renumbering

the subsections accordingly, with the new subsection (on page 2, line 4)

to read as follows:

"(a) Congress finds:

"(1) Hardrock mining makes a substantial contribution to the nation's

tax and employment base, especially in rural counties and in the

western states where the United States is the principal landowner;

"(2) the hardrock mining industry and its domestic operations make a

significant contribution to our standard of living and to the

United States balance of payments;

"(3) hardrock mining has an essential siting requirement that
distinguishes it from other industrial activity— it must be sited

where the ore is;

"(4) real access and self-initiation, and reward for discovery of

commercial minerals, are necessary incentives to maintaining a

healthy hardrock mining industry;

"(5) mining requires adverse environmental impact, and mine regulation
cannot prevent or prohibit all adverse impacts, but should control

and mitigate impacts;

"(6) federal land use planning should be employed to protect significant
resources that deserve protection from all public land_uses, and

should not be employed to discriminate against mining as a public

land use; and

"(7) regulation of mining must be cost beneficial, both on the local and

the national level; recognizing that (A) on the local level, on

public, multiple use lands mining is often the highest and best use

of the land; and (B) on the national level, regulation under the

bill should not adversely affect the competitive position of the

hardrock mining in the United States, or otherwise encourage the

mining industry to move offshore."
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ATTACHMENT B

AMENDMENT TO H.R. 322

"ACEC's In, Unsuitability Out"

Amendment . (a) Subparagraph 201(g)(1)(D) of the Mineral
Exploration and Development Act of 1993 is amended by adding before the
period (on page 33, line 23) the following, ", or, if the area is so
designated, the right to mine is protected under section 204(d) of this
Act"

.

(b) Section 204 of the Mineral Exploration and
Development Act of 1993 is amending by deleting the entire text and
substituting the following:

"SEC. 204. LAND USE PLANNING; AREAS OF CRITICAL ENVIRONMENTAL CONCERN

"(a) PLAN AMENDMENTS. — The Secretary shall amend each land use
plan under his or her jurisdiction to implement the provisions of this
section, consistent with the provisions of Section 202 of the Federal
Land Policy and Management Act of 197 6 or the Forest and Rangeland
Renewable Resources Planning Act of 1974, as amended, as appropriate.
This land use plan amendment should occur in the existing planning cycle
in planning units where there is little or no exploration or mining
under this Act, and should occur as an amendment to implement this
section in planning units where there is significant exploration or
mining under this Act. The Secretary shall, after notice and comment,
publish a tentative schedule and a classification of planning units for
purposes of these amendments, taking into account the policy of this
subsection.

'(b)(1) PLAN DECISIONS GENERALLY. — Each land use plan amendment
under this section shall examine the possible designation of Areas of
Critical Environmental Concern in which the provisions of this section
would apply because of a planning decision to protect a specific
resource by such designation. Each such amendment shall also examine
any such Areas already designated.

"(2) The resource values that may support such a designation
include those that have supported such designations made prior to
enactment, those listed in section 522(a)(3) of the Surface Mining
Control and Reclamation Act (30 U.S.C. 1272(a)(3)), and other
significant resource values identified in the land use plan as
supporting such a designation.

"(3) The Secretary may by rule establish a list of resource
values that land managers may consider as supporting the designation of
such an Area; Provided , however . that in no such rule may the Secretary
compel land managers to make such a designation in all cases, unless
required by other federal law; and provided , that land managers must
have discretion to determine that a given resource, because of
conditions of climate, abundance, replaceability , or otherwise, does not
support such designation in any specific case in that planning unit.
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"(4) In designating any such Area, the plan amendment shall

establish the conditions for mitigation, or the conditions for

prohibition, of otherwise lawful multiple uses of public lands based on

impacts on the identified resource.

"(5) Any such designation, and any conditions for use of such
Area, shall be subject to modification or termination in any subsequent
revision of the land use plan, and any land use plan revision may
include new designations of such Areas or conditions for use of existing
Areas.

"(c) EFFECT OF DESIGNATION GENERALLY. — (1) The Secretary may not,

subject to valid existing rights, approve any use of federal land that

would violate the conditions adopted in the land use plan for any

designated Area of Critical Environmental Concern.

"(2) The Secretary shall not, because of such designation,
disapprove any use of federal land that may affect the designated Area

so long as that use is consistent with the conditions of replacement,
mitigation, or allowable impacts adopted for such Area in the land use

plan.

"(d) EFFECT OF DESIGNATION ON MINING. — (1) On federal land

subject to this Act and not designated an Area of Critical Environmental
Concern, the right to mine in section 102(b) of this Act, and to have
the Secretary approve the plan of operations, is not limited by this

section.

"(2) (A) On federal land designated an Area of Critical
Environmental Concern, the holder of a claim located after such planning
decision, and the holder of a claim located prior to such designation
but for which no plan of operations under section 201(c) has been
submitted, shall be subject to the conditions prescribed in the plan
with respect to such Area.

(B) On federal land designated an Area of Critical
Environmental Concern after location of the claim(s) and submission of

a plan of operations under section 201(c), the claimant shall be subject
to mitigation conditions adopted in the land use plan; provided .

however . that a condition resulting in prohibition of mining shall not

be imposed on the claimant in such circumstances unless the Secretary
compensates the claimant from the Fund established and maintained under
section 301 of this Act for the value of the property taken by such
prohibition."

"(e) RELATION TO WITHDRAWAL REVIEW. — (1) As part of the first
land use plan amendment or revision under this section, the Secretary
shall review all administrative withdrawals of land from location of

mining claims to determine whether revocation or modification of such
withdrawal to allow the location of claims under this Act would be

appropriate in light of:
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"(A) the existence of the authority under this section to
protect, or mitigate impacts to, a resource from other multiple uses
including mining;

"(B) the land management requirements of section 201 of this
Act ; or

"(C) the limitation of section 107 of this Act.

"(2) The decision to revoke or modify any withdrawal reviewed
under this section shall be made in the same land use plan amendment as
designates, or sets conditions for managing, any such Area under this
section. The Secretary of the Interior shall complete the ministerial
withdrawal action under section 204 of the Federal Land Policy and
Management Act of 1976 to implement revocation or modification decisions
made under this subsection at the same time as, or as closely in
conjunction as possible with, the adoption of the land use plan
amendment .

"

(c) Section 205 of the Mineral Exploration and
Development Act of 1993 is amended (on page 77, lines 21-23) by deleting
paragraph 206(a)(4) and renumbering the succeeding paragraphs
accordingly.

(d) Subsection 301(a) of the Mineral Exploration and
Development Act of 1993 is amended (on page 81, line 23) by adding a

paragraph (8) to the new subsection 422(a) of the Surface Mining Control
and Reclamation Act of 1977, to read:

"(8) As provided in section 204(d)(2)(B) of the Mineral
Exploration and Development Act of 1993, payments to compensate a
claircowner whose plan of operations is disapproved because of a
prohibition in a land use plan not in effect at the time of submission
of a plan of operations for the claim(s) under section 201(c) of that
Act."

EXPLANATION . The Committee must provide a relatively neutral land use
planning provision that is prospective, that is, it must not be designed
to prohibit the development of minerals discovered prior to enactment,
or discovered before the protective land use planning decision is made.
A neutral and prospective system can be designed using the current FLPMA
concept of the "Area of Critical Environmental Concern" (ACEC) . Using
this provision the amendment provides for a land use planning decision
that:

o is prospective, recognizing variances for already-discovered
deposits where regulation, not prohibition, should be the rule

o plans to protect the identified resource value from
destruction or harm from any multiple use activity otherwise lawful on
public lands—powerlines, grazing, recreation, other mineral
development, etc. This way planning protects significant resources, and
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sets conditions for potentially conflicting use, rather than simply
trying to preclude mining.

o allows flexibility, i.e., it promotes an outcome somewhere on
the spectrum other than the extreme of no consideration of mining or the
extreme of destruction of the other resource. ACEC management can
condition destruction of the resource (wildlife habitat, recreation
site) on a replacement project yielding net benefits (more habitat
elsewhere and mining jobs and revenues) in permitting. "Unsuitability"
perpetuates a 1970's "I win-you lose" mentality beyond both industry and
the Congress must move.

o allows withdrawal review to consider opening lands under this
new, flexible land management possibility of allowing some kinds of
mining, or mining with mitigation, on land that now is totally closed to
prospecting and consideration for mining by withdrawal.

o if and when the new "right to say no" is exercised, there is
compensation for those who have discovered a mineable ore body and
initiated the steps to do so prior to the designation of the land as an
ACEC.
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ATTACHMENT C

AMENDMENT TO H.R. 322

"Acquired Lands and Eastern Public Domain Lands"

Amendment . Section 102 of the Mineral Exploration and Development
Act of 1993 is amended by adding a new subsection (c) (page 8, line 15
and following) to read as follows:

"(a) Subject to valid existing rights (including mineral prospecting
permits and leases) , the provisions of this Act shall apply to all
acquired lands of the United States that are managed by the Bureau of
Land Management or the Forest Service for multiple use, to the same
extent as those lands would be subject to the operation of this Act if
those lands were public domain lands.

"(b) Subject to valid existing rights, the provisions of this Act shall
apply to all public domain lands managed by the Bureau of Land
Management and the Forest Service, that have not been subject to the
operation of such law for whatever reason (including but not limited the
fact that such lands are located in a state east of the 100th Meridian
to which the Mining Law of 1872 has not previously applied) , to the same
extent as those lands would be subject to this Act if those lands had
previously been subject to the operation of the Mining Law of 1872.

"(c) Subsections (a) and (b) of this section shall take effect on the
first day of the first month that begins after two years from the
enactment of this Act. The Bureau of Land Management and the Forest
Service shall review all such lands within this two-year period and the
Secretary of the Interior shall, under section 204 of the Federal Land
Policy and Management Act of 1976, 43 U.S.C. 1714, make, modify or
revoke withdrawals affecting such lands as may be appropriate to open,
or to close, such lands to the operation of this Act."

EXPLANATION: This section puts exploration and development of hardrock
mineral resources on the millions of acres of acquired lands managed by
the Forest Service and BLM for multiple use purposes on the same footing
as public domain lands, with the same incentives for self-initiation and
rewards for discovery and development applicable on public domain lands.
It also opens to the operation of the new law those several areas,
chiefly in the upper Midwest, where public domain land with some
hardrock mineral potential has not been subject to any viable
disposition regime. These openings of land would not open land
withdrawn by Congress as wilderness, for example, or designated for
exclusive use or management by any Order or statute that precludes
mining or hardrock mineral leasing. Finally, this section has a delayed
effective date that will allow the two land management agencies time to
assure that these newly available lands are properly classified and
either protected or opened when the section becomes effective.
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ATTACHMENT D

AMENDMENT TO H.R. 3 22

"^Unnecessary degradation' Land Management Standard"

Amendment . Section 201(a) of the Mineral Exploration and

Development Act of 1993 is amended by inserting (in page 26, line 3) the

words "prevent unnecessary degradation," after "conducted so as to" and

before "minimize adverse environmental impacts".

EXPLANATION: The bill as introduced omits any use of the BLM land

management standard in section 302(b) of the Federal Land Policy and

Management Act (FLPMA) , 43 U.S.C. 1732(b), that the Secretary act "to

prevent unnecessary and undue degradation" of public lands, and the

amendment continues the standard. Without this amendment, there is an

implication that the "unnecessary and undue degradation" standard would

continue to apply to all other public land uses, but not hardrock

mining. There should not be different land management standards

governing different activities on the same multiple use BLM lands. And

there should not be different management standards applying to the same

activity on BLM and Forest Service lands. Having both standards in the

bill continues the usage and meaning of the phrases applicable to BLM

lands under FLPMA, and national forest lands under Forest Service

authority, and recognizes their equivalence. The standard in the

amendment uses Chairman Vento's language from H.R. 1096 in the 102d

Congress.

If this amendment is not made, then the Committee report should

establish that this section 201(a) does not change the standard

applicable on either class of lands; rather, it recognizes that the two

separate phrases the two agencies had used are effectively one and

consistent, and the bill simply uses one phrase so that consistency will

be maintained. This language should be in the report:

"The bill as introduced omits any use of the BLM land management
standard in section 302(b) of FLPMA, that the Secretary act 'to prevent

unnecessary and undue degradation' of public lands. The Committee was

asked to reinsert this standard in section 201, and did not do so

because it was not necessary to do so. That is, the Forest Service's

existing regulatory standard, used in the bill, and the BLM's FLPMA

standard mean the same thing and have been consistently applied by the

two agencies. Both agencies recognize that adverse impacts to surface

resources occur both while exploration and mining are being conducted,

and in final reclamation, where not all impacts can or should be

reclaimed to prior condition. Both agencies recognize, and this bill

continues the law, that "minimize" does not mean "prohibit," and that

management means preventing adverse impacts that are not necessary to a

properly conducted exploration or mining operation given the type of

ore, topography and circumstances. If prohibition of mining is

necessary by reason of conflicts with other resources, section 204 of

the bill is the section under which prohibition of mining is to be

effected, not under the section 201 land management standard."

72-558 0-93-15
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ATTACHMENT E

AMENDMENT TO H.R. 322

"Improved Definition of Locator's Rights"

Amendment . Section 102(b) of the Mineral Exploration and
Development Act of 1993 (page 8, lines 8-14) is amended to read as
follows:

"The holder of a mining claim located or converted under this Act
and maintained in compliance with this Act shall have the exclusive
right to explore for, develop, mine, produce, and dispose of all
minerals subject to location within the boundaries of the claim, the
right of access to the claim, and the right of possession and use of the
claimed land for mineral activities, and the right of ingress and egress
to such lands for such activities, subject to the rights of the United
States under section 108 and Title II."
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ATTACHMENT F
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Mining claims in a pan of the East Tiniic disir.:i, Utah.
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the vein beneath the Tuna claim.
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Rational Association of ^iHining districts

Testiatony of:

Robert A. Sanregret, A.B., M.B.A., J.D.
Executive Director of The NATIONAL ASSOCIATION OF MINING DISTRICTS.

In Opposition To HR.322
("The Mineral Exploration and Developnent Act of 1993")

Before The

U.S. HOUSE OF REPRESENTATIVES
Subconaittee on Energy and Mineral Resources

of the

CoBotlttee on Natural Resources
Hon. Richard H. Lehman, Subcoanittee Chairman

at

1324 Longworth House Office Building
Washington , D . c

.

March 11, 1993 at 9:45 A.M.

Mr. Chairman and Members of the Subcommittee:

Thank you for allowing the National Association of Mining Districts

("NAMD") to present its views in opposition to HR.322 ("The Mineral

Exploration and Development Act of 1993"). NAMD is joined by the Pacific

Mining Association, the Western Mining Council, and many others in their

opposition to HR.322, and in opposition to other efforts to repeal the

current U.S. Mining Law's efficiently-operating incentive system of mineral

exploration and development. HR.322 would repeal the Mining Law and would

replace it with a biirdensome acreage-based "lease/fee system" consisting of

restrictive fees and regulations tantamount to the nationalization of the

U.S. mineral exploration and development Industry in the Western United

States.
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I. INTRODUCTION

The National Association of Mining Districts ("NAMD") is an

association of Mining Districts as authorized under the enabling clause of

the United States 1872 Mining Law (30 United States Code, sections 21 et

seq.)r as follows:

"Mining District Regulation bv Miners : . . . The miners of each
district may make regulations not in conflict with the laws of

the U.S., or with the laws of the state or territory in which the
district is situated, governing the location, manner of
recording, amovint of work necessary to hold possession of a

mining claim. . .[markings on the ground, records, information
needed on location notices], etc." 30 U.S.C, section 28.

The NAMD represents the thousands of mineral prospectors

("explorationists") and mineral developers, active today throughout the

United States, including on the public land in the Western United States.

For purposes of identifying the NAMD and its programs, a copy of the "NAMD

1992 Report on Programs and Activities" is attached to this statement.

Most major mines and most major mineral deposits in the United States

have been discovered by independent individual mineral prospectors under

the U.S. Mining Law.

The U.S. Mining Law consists of hundreds of statutes, regulations and

court decisions dating from 1807 to the present time. The 1872 General

Mining Act is one of eOsout 65 separate mining statutes, and is an important

part of the U.S. Mining Law; but it is erroneous to refer to the current

composite U.S. Mining Law as "an old outdated statute," because there are

hundreds of interrelated "Mining Laws" (statutes, regulations and court

decisions) which have been continuously amended and updated, resulting

today in the present clearly-defined and predictaJsle set of groundrules for

efficient private mineral exploration and development on public land.

The U.S. Mining Law operates today to efficiently locate, identify and

2
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develop ninerals on public lands, and has been aptly referred to as "the

world's preniere remaining exeuiple of an incentive-based free enterprise

system at work." The United States needs mineral exploration and

development under the Mining Law today more than ever before. For example,

the former Soviet Union lost the "Cold War" largely because we were more

productive , particularly including our efficient mineral exploration and

development under our Mining Law. The U.S. remains strong today, despite

the fact that the former Soviet Union, Russia, Mainland China, emd other

countries have very substantially more mineral potential and mineral

reserves than the United States.

Russia, Mexico and China have many times the mineral potential of the

United States. These foreign powers are slowly but surely figuring out the

free enterprise system and our incentive-based Mining Law; and when they

do, they will be in a position to "bury us" economically, as they have been

unable to do militarily. This will happen . unless we keep our own mineral

exploration emd development industry alive and well under the present

Mining Law. HR.322 would devastate the incentive-based mineral exploration

and development in the United States.

The efficient development of minerals under the U.S. Mining Law has

been a direct and significant reason that the United States has remained

economically and militarily strong from the days of the Civil War, through

both World Wars, to today; emd the U.S. Mining Law should not be repealed

by HR.322.

Mr. John A. Knebel, president of the American Mining Congress, stated

on ABC's "Prime Time Live" that the United States would be a third-rate

power today If it were not for the effective mineral exploration and

development under our incentive-based U.S. Mining Law.

Today the United States, and most of the world, are absolutely

3
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subservient to Russia and South Africa for virtually all of our chromium,

rhodium, platinum, and other essential minerals. It is a distinct

possibility, if not a probability, that the United States and many other

countries will be subject to political and financial extortion by

unfriendly foreign mineral cartels, which would be much more serious and

damaging to our productivity and to our national security than were the

envisioned oil crises of the 1970 's and of 1991.

In fact, to more fully develop our own limited mineral potential, the

NAMD joins with the Western Mining Council, the Pacific Mining Association,

and many others in strongly recommending that the incentive-based U.S.

Mining Law not be destroyed by HR.322, but, rather, that the U.S. Mining

Law be expanded to specifically include the following:

(a) Federal acquired lands in all states and territories; and

(b) Deep seabed lands to the 200-mile limit. .

Our valuable national resource of efficiently utilizing the self-

initiation and incentive of private citizens under the Mining Law to

explore for minerals and to develop mines at ijg cost to the public should

not be destroyed, as it would be under HR.322.

II. THE PRESENT MINING LAW AND MINERAL PATENTING WILL

ASSURE THAT JM U.S. HAS A SECURE AND STABLE DOMESTIC

SyPPLY SF HARDROCK MINERALS .

The Incentive system of our present Mining Law encourages citizens to

conduct mineral exploration and development on the U.S. public lands. This

system operates to effectively locate mineral deposits, and our Mining Law

4
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permits and encourages the locator to either develop a nine or to identify

and "inventory" the minerals for future extraction.

In 1955 one of the nany amendments to the Mining Law initiated the

concept of "Multiple Use" of public lands. The Multiple Use concept has

operated efficiently on public lands in the Western U.S. over the last 27

years. Today a mineral prospector or miner does not have the exclusive

possession and use of his mining claim until the claimholder has patented

the land by proving the presence of a substantial mineral discovery and a

development plan that is feasible and reasoneible.

Mineral patents have been the subject of substantial recent

discussion, and patenting seems to be widely misunderstood. Mineral

patenting is the incentive and protection provided to good faith mining

claim locators. This protection is the exclusive right to minerals given

to the U.S. citizen who discovers a mineral deposit, and the citizen's

right to acquire title by a patent. The mineral prospector's incentive and

reward for making a valuable mineral discovery is the prospector's

assurance under the Mining Law that he may develop the mineral deposit, and

get a mineral patent. Under the present system there is no up-front

subsidy by the federal government, no ''subsidy payment" for not

prospecting, and there is no payment for not producing. Only a very small

percentage of mineral exploration prospects result in profitable mines.

During the mineral prospector's exploration and development activities, the

prospector is specifically prohibited from unduly degrading the land or the

environment, and the land must be "reclaimed" after the minerals have been

mined.

The NAMD, and all responsible mining associations, strongly oppose the

illegal use of mining claims and fraud in patent applications. The U.S.

Mining Law and mineral patent system should not be faulted and destroyed

5
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just because of the bad faith or fraud by an occasional dishonest patent

applicant (which is almost invariably exposed, and no patent issued) . Such

hasty action would be like closing dowh all of the Interstate Freeways

because they are occasionally wrongfully used by drunk drivers or bank

robbers

.

The unrestricted mining methods of the 19th Century are a thing of the

past. Today U.S. mining is already subject to more federal and state

regulations and environmental controls than anywhere else in the world.

Without the incentive, access and security of the U.S. Mining Law we

would not have our present mineral exploration and development system

operating efficiently in the United States today. The existing incentive-

based system of mineral exploration and development under the existing

Mining Law will continue to effectively locate, identify and secure a

stable domestic supply of minerals, as it has for the past 150 years.

III. UNDER HR.322 THE UNITED STATES WOULD NOT HAVE A

VIABLE MINING INDUSTRY IN THE YEAR 2000 AND BEYOND .

Despite the title of HR.322, the "Mineral Exploration and Development

Act of 1993" would stop and destroy most United States mineral exploration

and development by its heavy-handed acreage-based "lease/fee system,"

tantamount to nationalization . An oppresive royalty of 8% to 12.5% would

make mine operation impossible for most of the present already over-

regulated U.S. mining operations The bland analogy to oil and coal

royalties is inaccurate and misleading, simply because the mineral

occurrances and mining operations are vastly different, in that oil and

coal occur in relatively large pools or beds, with the cost and percentage

6
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of "waste" a minimusi.

Under HR.322, or under any substantial "royalty system," a substantial

amount of our present incentive-based U.S. mineral exploration and

development would stop , because most individuals and exploration companies

would be put out of business by the restrictive additional fees, royalties

and regulations under HR.322. Today's mineral exploration and development

by thousands of Individuals and firms would be difficult or impossible

under HR.322.

If U.S. mineral prospectors are prevented from discovering and

developing new mines under HR.322, the direct result would be that when the

present mines are exhausted, only a few of the financially strongest mining

companies would be eJale to develop new locations under HR.322's the array

of existing and new' HR.322 "anti-mining" laws and regulations. The result

would be the exporting of much more of our mineral exploration and

development, the exporting (loss) of thousands of U.S. jobs, and

businesses, an increased U.S. trade deficit resulting from the purchase of

foreign minerals (while ours lie "fallow" and undeveloped) , and

subservience to foreign mineral sources. The several U.S. oil "crunches"

of the last 25 years dramatically demonstrate the obvious detriment to the

United States being dependent upon and subservient to unreliable foreign

cartels and foreign sources for oil, 2£ for minerals .

HR.322 is an anti-mining law thinly disguised as a "revenue-raising"

and "environmental" law, HR.322 should not be enacted without full

Environmental and Economical Impact Reports, or at least with a detailed

analysis and consideration by the Congress of the billions of dollars of

negative economic effects, including the destruction of most of the

existing U.S. public land mining operation. A responsible American

accounting firm. Coopers and Lybrand, estimated that the cost of the

7
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restrictions equivalent to those in HR.322, would be from S2-billion to $4-

billion annually in lost revenue and lost economic activity, and a loss of

from 10,000 to 30,000 jobs.

HR.322 is proposed as a "revenue raising" bill; but HR.322 will not

raise substantial revenue, and will cost nuch more than any revenue raised.

The real frightening and specific agenda of many devoted proponents of

anti-mining legislation such as HS.322 under the guise of "revenue raising"

or environmental laws, is to rid the United States of mining , of all

mineral exploration and development, and of all development .

Even now, the continuing detrimental "chilling" effect of many of our

existing laws and regulations should be fully exiunined. Of specific

critical concern are the many thousands of jobs and billions of dollars

lost or endangered "by erroneous and premature conclusions and regulations

under certain "environmental laws," under the Endangered Species Act and

under "Wetlands" laws. These environmental laws, and particularly the

Endangered Species Act, have already destroyed thousands of U.S. jobs, have

"exported" many businesses to foreign countries, and have created

cumbersome new layers of bureaucracy, spurred on by the private well-funded

environmental activist groups pushing their not-so-hidden agenda of "No

Development. No Mining and No Oil" in the Western United States.

Besides being subject to the strictest environmental regulations in

the world, American miners and prospectors today are very much

"environmentalists," and do much more for the preservation of wildlife and

the environment than do most of this country's strident environmental

activists. U.S. mining today does not hurt or destroy the environment.

Miners do not kill animals; emd in fact, mining activity has substantially

increased the numbers and well-being of much wildlife, specifically

including the Desert Tortoise, Bighorn Sheep and other wildlife.

8
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The United Statea Mineral exploration and development industry today

is operating efficiently and in compliance with the current strict

environmental controls; but . HR.322 could well be the coup de qras to end

our efficient incentive-based system of mineral exploration and

development, which would substantially decrease the future productivity and

the future military and industrial strength of the United States.

The United States will not have a viable mining industry in the year

2000 and beyond, under IIR.322, because the present incentive-based mineral

exploration and development "infrastructure" would be devastated by the

restrictive acreage-based "lease/fee system" and by the burdensome

nonproductive, or anti-productive . restrictions of HR.322.

IV. TB£ QtillED SZ&IE& QE£BiQS UPOM £EIV^E HIKES&L PROSPECTORS

IQ LPgATg. IDKHTIFY AHQ "INVEMTORY" MINERAL DEPOSITS

£SB GmZBB DEVBLOPMEIIT.

Most of the mineral discoveries in the Western United States have been

made by independent private citizens under the U.S. Mining Law. Many of

these mineral discoveries have resulted in major mines, with each mine

complying with stringent environmental controls and reclamation

requirements. The incentive for these citisen-prospectors is the Mining

Law which provides an opportunity for U.S. citizens to prospect for

minerals on public domain land, without damaging or degrading the land.

The major U.S. mining companies agree that approximately 70-80% of their

mines have come from discoveries by individual citizens prospecting for

Minerals under the current U.S. Mining Law. The California Chamber of

Coamerce has stated specifically that: "Mining corporations would be

9
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crippled without the aid of the individual prospectors to help in the

location and identification of future mineral deposits."

Today the Mining Law is efficiently maintaining an efficient and

productive system of locating, identifying and "inventorying" minerals for

future development and use, at no cost to the public .

The thousands of private citizens who regularly explore for minerals

in the United States do not degrade the environment; these U.S. citizens

are fully subject to strict environmental controls; and all U.S. mineral

developers must "reclaim" the land after their work is completed.

Mineral exploration and development equipment today is vastly superior

to that of 10 to 50 years ago. Today's efficient exploration methods and

equipment enable mineral prospectors to locate previously hidden or unknown

mineral deposits. 'Modern efficient processing and development methods make

many previously uneconomic low-grade deposits commercially feasible today.

The mineral discoveries by citizen-prospectors today provide an

efficient low-cost system of finding previously unJcnown mineral deposits on

the public lands of the United States. For exzunple, it has been recently

reported that private citizen-prospectors have discovered commercial

deposits of chromium, manganese and platinum in California, which if true,

would help to eliminate our dependency upon foreign sources for these

essential minerals. Such mineral deposits cannot be identified and

"inventoried" without these citizens exploring for minerals under the U.S.

Mining Law.

There are many world-class mines in the Western United States which

were discovered by individual private prospectors . looking in areas not

previously known to contain commercially valuable mineral deposits. These

Major mines include Molycorp's "Mountain Pass Mine" (major world source of

rare earths). Gold Fields Mining Corp.s "Mesquite Mine" (over $80-million

10
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annual gold production), and U.S. Borax Corp.'s "Boron Mine" (60% of the

free world's borates). These major vines in California, and many others

elsewhere throughout the Western United States would never have been

developed without the incentives under the Mining Law. There are thousands

of persons today, and several in this room, who regularly go out

prospecting for minerals on U.S. public lands.

The U.S. Mining Law provides mineral prospectors with incentives in

that if a citizen-prospector finds a mineral deposit, then that person may

develop a mine, at ne cost to the public .

HR.322 and patenting are not "environmental Issues." U.S. mining and

mineral exploration is the most heavily regulated in the world, and mineral

patenting today is very closely monitored and controlled. The organized

groups of environmental "activist" supporters of IIR.322 must be recognized

for their unreasonable anti-mining agenda of "No Mining, No Oil and No

Development," anywhere in the United States.

The American Mining Congress has stated that: "The contribution of

the small miner to the search for new mineral wealth is substantial,

[and] . . . both the executive and legislative branches of government must

assure the small miners' continued access to piiblic lands to search for,

develop and produce new mineral wealth without the fear that he will be

unable to enjoy the fruits of his labors."

V. m,nZ WP?H) INCREASE TM UNEMPLOYMENT AND WOULD INCREASE

"tS, TPAPB DEFICIT fix ACCELERATING QS EXODUS QZ MINERAL

PRODUCTION COMPANIES FROM THE UNITED STATES

.

One of the most significant permanent economic effects of HR.322 would

11
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be the Increase in the U.S. trade deficit caused by our Importing more

foreign minerals rather than exporting them from the United States.

Particularly In the present economic recession, our nation needs to

stimulate the creation of new jobs, to Improve the U.S. trade deficit and

to strengthen the economy. HR.322 would operate directly counter to most

of this country's current specific economic goals; and HR.322 would

aggravate the present recession by Increasing joblessness and decreasing

the gross national product.

We must stop exporting jobs, and we must stop relying upon imported

minerals (and oil) which we have reasonably and readily available for

production and development in the United States. The armed forces and

private industry of the United States run on minerals , which should be

United States minerals .

The costs of closing U.S. mines or not allowing new mines to open

would be tremendous. Today we are overpaying for foreign minerals because

of previous closings of United States mines and mineral exploration

operations, while the minerals lie available on our public land.

VI. EXAMPLES OF THE RECENT EXODUS OF MINERAL DEVELOPMENT

FIRMS FROM THE UNITED STATES .

Please consider the recent exodus of mines from the Western United

States, and the loss of jobs, due to the chilling effect of the recent

combination of environmental and economic pressures (obviously, even before

HR.322), resulting in businesses and jobs being "thrown out" of this

country. Examples of this "forced exodus" of mineral jobs and development

from the United States are:

12
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(1) steel . Today we are overpaying for Japanese steel, processed from

Brazilian iron ore. When the Eagle Mountain Iron Mine and the Fontana

Steel Plant (in Riverside County, California) closed in 1983 due to

environmental pressures and Kaiser's economic problems, the Japanese

immediately stopped dumping steel in the U.S. and raised their steel prices

substantially. Most West Coast steel today is purchased from Japan, and

Japan purchases much of its iron ore from Brazil. The tragedy of the Eagle

Mountain Iron Mine is that hundreds of millions of tons of usable iron ore

are lying fallow emd readily available in the U.S., while we buy Japanese

steel at Inflated prices. Brazil has cheap labor and minimal environmental

controls; millions of tons are shipped from Brazil to Japan, and from Japan

to the U.S., in dlesel-powered freighters; and the world environment is

more polluted. Kaiser created an estimated $l-billion annually in total

iron, steel and related economic activity before Eagle Mountain and Fontana

were closed down. The 1983 Kaiser closure destroyed and "exported " 20,000

jobs. Efforts to reopen the Eagle Mountain Iron Mine have been

unsuccessful because of the unrelenting pressure from the radical

environmentalists who continue to a ggressively fight any development or

mining anywhere in the United States.

(2) Rhodium. The price of rhodium soared from $l,300/ounce in 1989 up

to about $5,000/ounce, dropping back today due to the current protracted

recession, with industry predictions of higher rhodium prices in the near

future. Rhodium is a platinum-group metal used in catalytic converters,

and is Imported primarily from South Africa. Rhodium is known to exist in

small quantities on U.S. pviblic lands; but exploration for rhodium will

stop under HR.322.

(3) Talc. We are now overpaying for Chinese talc. In 1987 a large

U.S. talc mine was closed because of environmental pressures, the equipment

13
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was loaded into containers and shipped to Mainland China; and today we are

no longer ejcporting talc, but are now importing processed talc mined and

processed in China with cheap or reportedly virtual slave labor, and with

no environmental controls—all to the detriment of our trade balance, local

jobs and our standard of living.

(4) Fiberglass . Currently we are overpaying for Turkish colemanite, a

major component of fiberglass. Colemanite was mined in the U.S. until a

few years ago when the mine closed; and our major supplier is now Turkey.

Hopes of reopening and developing the U.S. colemanite mines, or of

discovering new sources, would virtually disappear under HR.322.

(5) Mercury . We are overpaying for mercury. By means of a false

environmental scare, the major U.S. mercury mine at New Idria, California,

was closed, dismant'led and the homes and jobs of several hundred workers

were literally destroyed. After the demolition of the houses and closing

of the operation, it was learned that there was no "environmental hazard"

at all, because the gravel and tailings upon which the town had been built

were completely safe and free from mercury and other hazards, and the

readings on mercury were less than even the stringent "safe" and "normal"

background standards.

(6) Wollastonite . Hollastonite is a non-metallic mineral which plays

a critical role in energy conservation by utilization in high-temperature

ceramics, paints and plastics. Wollastonite is increasingly important in

the development of energy-saving automobiles emd other products. The major

producer of wollastonite is Finland. Today, the world's largest known

wollastonite deposit lies undeveloped on our public lemd; and the

development of this prospective world-class U.S. wollastonite mine would be

curtailed or stopped under the restrictions of HR.322 and related

regulations and laws.

14
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If more U.S. mines are restricted or closed under HR.322 or similar

laws, the present U.S. mineral production would have to cone from elsewhere

— colemanite and boron from Turkey, talc and rare earths from China, and

steel from Japan made from iron ore shipped from Brazil. Our strict U.S.

environmental controls do not exist in Brazil, Turkey or China, by

"exporting" U.S. mining overseas, the result would be a decreased U.S.

gross national product, a decreased U.S. standard of living, an increased

U.S. trade deficit, and increased world pollution. The "revenue" raised by

HR.322 would be minimal, compared to its tremendous costs. Under HR.322

the U.S. public would "lose"; the U.S. mineral exploration and development

industry would be devastated; the world environment would suffer; and the

U.S. would till pay more, possibly much more, for the very szune minerals

which would lie untouched on public lands in the United States.

The recent example of the extreme measures, including war, that the

United States has utilized in the Middle East to protect sources of oil,

could well be repeated if the Untied States becomes subservient to

unreliable foreign sources of essential minerals .

The danger flag is up; and now is the time for this Subcommittee to

fully investigate and determine the short and long term detrimental effects

of the destruction of the incentive-based Mining Law and the de facto

nationalization of the U.S. mineral exploration and development industry

under HR.322.

VII. HR.322 WOULD COST THE U.S. ECONOMY MB Sffi SiS

PUBLIC MAMY BILLIONS 2£ nOT.TARS

.

Please consider the following tremendous costs to the U.S., and to the

U.S. citizens, which would result if HR.322, or a similar law, were to be
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enacted

:

(1) Increased Prices si Minerals . The cost of many essential minerals

and rare earths would rise because of the disappearance of the supplies and

identified future sources of these minerals from United States public

lands. The U.S. would be subject to the uncertainties of unreliable

foreign sources and cartels for many essential, critical and strategic

minerals, just as we were in the oil "shortage" of the 1970's, and in other

envisioned oil "crises." We are already paying excessive prices for

foreign steel, chromite, mercury and talcum powder. Please do not make it

worse by enacting HR.322.

(2) Fifth Amendment "Takings ." Billions of dollars of eminent domain

awards would be due to the present owners of mining claims and businesses

destroyed or impaired because of HR.322 and the "regulations" which would

implement the law. The U.S. government would be liable for these inverse

condemnation takings xinder the Fifth Amendment, as reaffirmed in recent

U.S. Supreme Court decisions. Such takings, and specifically including

"regulatory takings," are compensable, as set out in Executive Order 12630

of March 15, 1988. For example, in 1980 a federal lease which had been

restricted by wilderness regulations was held to be a mere "shell" lease,

and a compensable taking. Existing mining claims and businesses which are

subjected to new impairing restrictions under HR.322 would also be

"takings" of property requiring compensation under the Fifth Amendment.

(2) Non-CompenseOale Losses and Homelessness . Thousands of U.S. jobs

have already been lost and persons made homeless by unwise and unthinking

legislation and regulations, and many more would result from HR.322 and the

regulations and similar laws which would follow. Particularly hard hit

would be independent family mining businesses, private exploration and

mining development companies, related service and support businesses,
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equipment sales and service, and, of course, the thousands of future

prospective mineral exploration and development businesses and individuals.

Most of these private future losses of businesses, income and property

would be non-compensable under the Fifth Amendment.

(4) Dependence Upon Unreliable Foreign Sources for Minerals. The most

serious "cost" of HR.322 and the most serious effect of the devastation of

the U.S. mineral exploration and development industry, would be the

increased dependence of the United States upon foreign sources for

essential minerals and rare earths which are indispensable to maintaining

our dominant position in the critical areas of military hardware, space

technology, nuclear fusion and super-conductivity. We would be unable to

keep our "edge" if a foreign nation or cartel chose to not set us their

particular essentia'l minerals. No dollar value can be placed upon the U.S.

retaining its position as the world leader in high technology research,

security and national defense. The list of affected minerals is long and

varied, including: Iron ore, rare earths, rhodium, palladium, other

platinum group metals, precious metals, talc, titanium, chromium etc.

Some of the Western U.S. undeveloped mineral potential is aptly

discussed in the May 1992 U.S. Bureau of Mines publication OFR-62-92,

entitled "Mineral Diversity in the California Desert Conservation Area."

VIII. COWCLUSIOM

The present U.S. incentive-based mineral exploration and development

system works efficiently under the present U.S. Mining Law (including the

"1872 General Mining Act," and the hundreds of amendments, regulations and

court decisions) . This efficiently-operating mineral exploration system
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locates, identifies and "inventories" U.S. Bineral deposits and reserves

for future use, at no cost to the public. Thousands of individuals and

mineral exploration companies would be devastated by the excessive

regulations, restrictions and fees under the HR.322 -lease/fee- systea.

HR.322 would result in increased mineral prices, and would have a

detrimental effect of the U.S. trade balance and the gross national product

by the "exporting" of thousands of jobs and businesses, and by

necessitating increased i^)orting of essential minerals.

Today, when the citizens of memy nations are liberating themselves

from years of excessive and inefficient nationalization and government

regulations, the U.S. Congress should encourage and exQAnd the efficiently

operating incentive system of mineral exploration, identification and

development which i's worKing well. The U.S. mining industry is already one

of the most environmentally regulated in the world. HR.322 would hurt the

U.S. mineral exploration and development industry, with no substantial

"revenue" or commensurate benefit to the United States.

This Subcommittee should fully examine whether or not there would be

substantial detrimental and devastating costs and effects of HR.322,

without any benefits. In the event that the facts and conclusions herein

are true , then it is absolutely critical that HR.322 ns^ b& enacted. The

incentive-based U.S. Mining Law should be expanded , not destroyed. We do

not need and cannot afford the tremendous cost and the slfi facto

"nationalization" of U.S. mineral exploration and development under HR.322,

and HR.322 should not be enacted.

We will be happy to provide this Subcommittee, or individual members,

with substantial additional information and data on the facts and

statements set out in this testimony, most of which are readily availedsle

in industry and public records.
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Thank you for allowing the National Association of Mining Districts

(NAMD) and the Pacific Mining Association to present their views in

opposition to HR.322.

ROBERT A. SANREGRET, Executive Director

NATIONAL ASSOCIATION OF MINING DISTRICTS ("NAMD")
17461 Irvine Blvd., Suite A
Tustin, California 92680-3034
(714) 731-1335
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i q^2 REPORT OM THE PROGRAMS AND ACTIVITIES OF THE

fJATIONAL ASSOCIATION OF MINING DISTRICTS (NAMDl

TUSTIN, CALIFORNIA. NAHD Executive Director Robert A. Sanregret has
reported that the NAMD member Mining Districts are active and vital,
and that the NAMD activities are increasih^, under the specific U.S.
Congressional enabling legislation, the U.S. Mining Law (30 U.S.C,
Section 28, et seq.).

The NAMD reports that the following public service and mutual benefit
programs and activities are being coordinated with the NAMD member
Mining Districts, and assisted by the NAMD:

1. Organization of Mining Districts . The NAMD assists member Mining
Districts in their organizational and administrative plans, paperwork,
charters, regulations, by-laws, etc.

2

.

Recordation and Filing Locations and Assessment Work . The NAMD
provides information and forms to assist in filing required papers
(Location Notices; Amendments; Assessment Work; etc.), and the NAMD
assists member Mining Districts in maintaining registers of mining
claims and operations in their Districts.

3. NAMD Histori<5 Site Register . The NAMD will coordinate the Mining
Districts' identification, photographing and registration of "NAMD
Historic Sites," including historical buildings, roads, ruins,
minesites, dumps, Indian artifacts, archeological sites, etc. These
sites will be registered in the official "NAMD Historic Site Register .

"

a sign will be erected, the site will be fenced or protected if
appropriate, and the site will be preserved for its historical value.
Our "NAMD Historic Site Register" will be shared and coordinated with
County, State and National Historical Registration Programs, and with
research and studies by Colleges, Universities, Historical Societies
and other groups.

4. Hazard Reports . The NAMD member Districts will encourage and
assist members in watching for and reporting physical and environmental
hazards observed in the field. Permanent hazards (e.g., open abandoned
mine pits, shafts, old chemical dumps, etc.) will be identified, marked
and reported in writing on NAMD forms to the appropriate County, State
and Federal authorities (EPA; County Sheriff; BIJl; USFS; USGS; etc.);
and an open master reference index of the known physical and
environmental hazards will be maintained by the NAMD.

5. Firewatch. NAMD members will be educated on procedures and
communications (CB; ham radio; cellular; telephone) for immediate
reporting of fire hazards and fires observed in the field. Individuals
are encouraged to participate in local volunteer fire protection and
fire-fighting programs.

6- Environmental Protection . The NAMD encourages and educates
members to obey environmental and recleunation laws and regulations, and
to conduct their prospecting and mining activities to prevent
environmental damage and to facilitate the reclamation of sites after
Comoletion of the min^nrr nr nratine^cif' A net

.

completion of the mining or prospecting.
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7. USGS Map Reports . NAMD members will report on standard "NAMD Map
Report Forms" changes and discrepancies on the USGS quad maps, to
assist the USGS and other agencies in their periodic map updates. "Map
report" examples include: Damaged, missing or misplaced U.S. Survey
Markers or other benchmarks; changed or missing landmarks, such as
water towers, roads, prospect holes; geology; etc.

8. Mining District Histories . The NAMD is working on compilation of
comprehensive written histories of the member Mining Districts and of
other significant old and current "mining camps" and mines in the
Western U.S., in conjunction with local colleges, and with historical
and geological societies.

9. Education . NAMD will sponsor and coordinate educational programs
and seminars by NAMD and in conjunction with other groups, on matters
of current concern, including: Mineral exploration and development
techniques; geology; equipment operation and maintenance; U.S. minerals
and mining; U.S. mining history; governmental regulations and forms;
etc.

10. Legislative Watch . NAMD will monitor pending and prospective
legislation, and will offer views and testimony to government agencies
and legislators. The national legislative program will be run through
the NAMD Legislative Office in Washington, D.C.

11- Ethics Code . The NAMD has a code of ethical behavior to which all
Mining District members' agree to comply, relative to field activities,
claim location, field courtesy, field assistance, etc.

12. Dispute Resolution . The NAMD will provide facilities for the
settlement or arbitration of disputes between members of the Mining
Districts; and the NAMD or the Mining District will, under certain
circumstances, act as an "Ombudsman" in disputes between claimholders
and government agencies (e.g., BLM or USES citations, contests,
reclamation disputes, plan of operation disputes, evictions, etc.).

13- Public Relations . The NAMD and the member Mining Districts are
expanding their programs and educating the public on the value and
contributions to the U.S. of minerals, mineral prospectors and mining
under the U.S. Mining Law.

The NAMD solicits your ideas and assistance on these and other NAMD
projects and activities. If you have not registered your Mining
District on the NAMD Roster, send your information today to:

THE NATIONAL ASSOCIATION OF MINING DISTRICTS (NAMD)
Robert A. Sanregret, Executive Director
17461 Irvine Blvd., Suite A
Tustin, CA 92680
(714) 731-1335 (FAX 714) 544-8406
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NATIONAL ASSOCIATION OF MINING DISTRICTS
P.O..Box 1054. Tustin. CA 92681

To: All Miners, Prospectors and all Mining Districts.

From: Robert A. Sanregret, National Association ol Mining Districts (NAMD)

Re: Roster of Mining Districts for NAMD

This is a call for all Mining Districts in the Western U.S. to join the NAMD in our

current efforts to further U.S. mining causes.

Each mining claimholder is in a Mining District (e.g., "Quartz Peak Mining Dis-

trict", "Blackhawk Mining District", etc.), and each prospector is, of course,

prospecting in a Mining District. We want to identify ail Mining Districts; and

your Mining District should be on our roster.

The Mining District activity will be coordinated through the NAMD (assisted by

the National Inholders Association [NIA] and Western Mining Council [WMC]).

Please send us the identification and documents of your Mining District for our

NAMD roster. You need not be a claimholder to enroll yourself or a Mining Dis-

trict with the NAMD.
The federal statute (30 U.S.-Code. Section 28), part of the 1872 Mining L.aw,

directly authorizes Mining Districts to regulate themselves (similar to State "Irri-

gation Districts" and "School Districts"), as follows:

"Mining District Regulation by Miners: . . . The miners of

each district may make regulations not in conflict with

the laws.of the.JJ.S.. or with the laws of the state or terri-

tory in which th,e district is situated, governing the loca-

tion; mahhfer o)j recording, amount of work necessary to

hold possession of a mining claim . . . [markings on the

ground^recorias, information needed on location noti-

ces], etc."' '• 30 U.S.C. Section 28.

Please send the rosfer information (no charge), so that the NAMD vyill know the

identity of the Mining District in which you are prospecting or own a claim. You
should also get copies of the by-laws, minutes and all other past records of the

Mining District existence and activity. These records are available from the

County Pecorder, your County or local Historical Society, old newspapers, and
are frequently contained as a part of the old Patent Applications for any pat-

ented mines In the District Please get these. And, please send us a clear copy
of all such records. For reference, see "Gold Districts of California", sold by the

California Division of Mines & Geology, for about $8.00; and other references.

We need your help. Please reply today:

Your name (print):

Address/City/Zip:

Telephone:
( )

Name o( Mining DIstricL .

Slate & County of Mining District:

Send to: National Association o( Mining Districts (NAMD)
P.O. Box 1054. TusUn. CA 92601
(714) 731-1335 FAX (714) 544-8406

" "Ti— ' I 'la <«Q^i

—
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Mr. Lehman. I notice Mr. Doolittle is here. Mr. Doolittle, do you
have anything to add?
Mr. DoouTTLE. Mr. Chairman, we had another hearing going on

at the same time. I have a statement that I would like to put in

tiie record.

Mr. Lehman. Without objection, we will put your statement in

the record as well.

Mr. Doolittle. Thank you.

[Prepared statement of Mr. Doolittle follows:]
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Statkmknt of th« Honobablb John T. DocHimx Bbkwk the Subooicmitrb on
Enbbot and IIinbul Riboubcb

MR. CHXIKMMI, I APPRBCIATB TOOR SCHBDULINS THIS HBARIMQ ON

THB MINERAL BXPLORATION AND DBVBIiOPMBNT ACT OP 1993. IP PASSED,

THIS LEGISLATION COULD HAVE SOME VERY SERIOUS CONSEQUENCES. THIS

HEARING IS THE PIRST STEP IN A PROCESS THAT I HOPE WILL BRING

BOTH SIDES CLOSER TOGETHER ON THIS ISSUE. IN ITS CURRENT PORM, I

AM UNABLE TO SUPPORT THIS LEGISLATION.

LAST YEAR, CALIFORNIA LED THE NATION IN NON-FUEL MINERAL

PRODUCTION TOTALLING OVER $2.4 BILLION. CURRENTLY, THE INDUSTRY

EMPLOYS 36,000 FULL TIME WORKERS AND BRINGS IN $80 MILLION IN

STATE AND LOCAL TAX REVENUES ANNUALLY. FRANKLY, MY DISTRICT,

WHICH HAS ALREADY BEEN DEVASTATED BY MILL AND MILITARY BASE

CLOSURES, CANNOT AFFORD ANY MORE DRAIN ON ITS ECONOMY. BESIDES

THB FINANCIAL DIFFICULTIES CREATED BY THB RECESSION, BUSINESS

OWNERS IN MY DISTRICT ARE ALREADY BOGGED DOWN BY AN OVERLY

BURDENSOME REGULATORY AND PERMITTING PROCESS. H.R. 322 SIMPLY

ADDS TO THIS REGULATION AND PERMITTING PROCESS, FORCING MORE

BUSINESSES OUT OF MINING.

I BELIEVE FEW STATUTORY CHANGES ARE NEEDED BECAUSE

ADMINISTRATIVE RULE CHANGES CAN SERVE TO CORRECT MANY OP THE

ABUSES OF THE LAW THAT ARE WIDELY PUBLISHED IN THE MEDIA TODAY.

ALSO, THE MINING LAW HAS BEEN "AMENDED" IN PRACTICAL EFFECT

BY ALL THE SUBSTANTIVE ENVIRONMENTAL STATUTES OF THB LAST SEVERAL

DECADES, INCLUDING CLEAN AIR, CLEAN WATER, THREATENED AND
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THE HONORABLE JOHN T. DOOLITTLE
PAGE TWO

ENDANGERED SPECIES, ARCHAEOLOGICAL RESOURCES PROTECTION, ETC.

THE STAKING OF MINING CLAIMS UNDER THE CURRENT MINING LAW

DOES NOT SHIELD CLAIMANTS FROM THE NEED TO COMPLY WITH THESE

LAWS. ALTHOUGH MINING IMPACTS ARE NOT ACCEPTABLE EVERYWHERE ON

PUBLIC LANDS, THE DECISION WHETHER OR NOT TO MINE, HARVEST

TIMBER, OR GRAZE THE LAND SHOULD BE LEFT TO ELECTED

REPRESENTATIVES. THE CURRENT MINING PROPOSAL WOULD TURN THESE

DECISIONS OVER TO BUREAUCRATS. FURTHERMORE, THE CURRENT PROPOSAL

INCORPORATES "CITIZEN SUITS" WHICH ARE LAWSUITS WHICH COULD BE

USED AS WEAPONS TO SHUTDOWN LEGITIMATE OPERATORS WHILE THE CASE

MAKES ITS WAY THROUGH THE COURTS.

OUTRIGHT REPEAL IS UNWT^RRANTED , BUT SOME AMENDMENTS TO THE

CURRENT LAW ARE NOT OUT OF THE QUESTION. SUCH AMENDMENTS COULD

INCLUDE CHANGES IN THE MANNER OF PATENTING MINING CLAIMS (PAYMENT

OF FAIR MARKET VALUE FOR THE SURFACE ESTATE) , REVERSION OF THE

PATENT IF THE LAND IS PUT TO A NON-MINING USE, AND PAYMENT OF AN

ANNUAL RENTAL IN LIEU OF PERFORMING ASSESSMENT WORK (AT THE

OPTION OF THE MINING CLAIMANT)

.

INCREASES IN ROYALTY COSTS WOULD, IN FACT, ONLY RESULT IN A

NET LOSS TO THE TREASURY. BY INCREASING THE AMOUNT OF ROYALTIES

PAID BY A COMPANY, YOU DECREASE THE AMOUNT OF INCOME TAXES PAID.

THE PROPOSED ROYALTY OF 8% WOULD BE COMPARABLE TO $30 MILLION

DECLINE IN THE PRICE OF GOLD. CONSEQUENTLY, THIS RESULTS IN A

20% LOSS OF EMPLOYMENT TO THE INDUSTRY.

THE MINING INDUSTRY IS WILLING TO WORK TO ADDRESS SOME OF

THE PROBLEMS IN THE MINING LAW, BUT THIS BILL IS SIMPLY A

C5NESIDED ATTACK ON THE INDUSTRY.
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Mr. Lehman. We want to thank you for bemg so patient, for giv-

ing such good testimony, and we look forward to workmg with you

in the future. Thank you very much. That wUl adjourn the heanng

^nWhereupon, at 4:00 p.m., the subcommittee was adjourned.]
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The Honorable Bruce Babbitt, Secretary
U. S. Department o£ the Interior
Washington, O.C. 20240

Dear Secretary Babbitt:

We are writing to follow up on several matters relating to
H.R. 322, "the Mineral Exploration and Development Act of 1993"
on which you testified last week before the Subcommittee on
Energy and Mineral Resources.

patents

We applaud your action revoking BLN's authority to sign
first-half final eund final certificates. However, we continue to
have guestions regarding BLM's administration of the patent
program and would appreciate your views on the following points:

1. Under whose authority was the "Pilot Program"
initiated?

2. Was public input sought prior to implementing this
chemge in procedure? If so, how and when?

3. Please explain how the BU( provided notice to the
public of a change in procedure. For instance, was the
Pilot Program announced in the Federal Register?

4. Here the American Barrick Goldstrike applications
selected by BUI to be used as a test case, and if so,
why?

5. What other patent applications have been processed
under the "Pilot Program"? How were these
applications, if any, selected? In other words, what
is the criteria BIX used to decide to "fast track" a
patent application?

6. Do you intend to halt the project? If not, please
explain irtiy it would be in the public interest to
expedite the processing of patent applications at this
time.

(475)
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The Honorable Bruce Babbitt, Secretary
March 15, 1993 - page 2

Land Ownership Patterns

How many operations on pvtblic lands also encompass private
and state lands? Please be as specific as possible.

User fees

BU! currently charges $15.00 to file a claim notice. Is
this an accurate reflection of the cost to BI« for this service?

What would be a reasonable charge for processing a plan of
operations as proposed under H. R. 322? For what other services
would BUI expect to recoup the costs of administering the mining
law program once H.R. 322 is enacted? Please provide the
estimated revenues BLM would anticipate recouping if so
authorized.

Income Tax Deductions

Does the tax code as currently written provide significant
benefits to the hard rock mining industry? Specifically, can you
quantify the effects of the provisions for expensing, accelerated
depreciation and depletion allowances?

What are the projected benefits of the proposed investment
tax credit in the President's economic plan for the hard rock
mining industry? And specifically, how would the small miner
benefit from this proposal?

The information we are requesting will assist the Committee
as we consider reporting H.R. 322 to the House. Therefore, we
would greatly appreciate a response no later than March 22, 1993.

Thank you for your consideration of this important matter.

Sincerely,

'(S^UJl L^Aw-^.^
RICHARD H. LEHMAN GEORGE HILLER"
Chairman, Subcommittee Chairman, Committee
on Energy and Mineral Resources on Natural Resources

CC: Honorable Nick J. Rahall
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United States Department of the Interior awmca'

OFFICE OF THE SECRETARY
Wajhinpon. DC. 20240

MAT II 1998

Honorable Richard H. Lehman
Chainnan, Subcommittee on Energy

and Mineral Resources

Committee on Natural Resources

House of Representatives

Washington, D.C. 20515-6201

Dear Mr. Chairman:

We are pleased to enclose responses to questions submitted to Secretary Babbitt as followup

to the March 11, 1993, hearing on H.R. 322, the Mineral Exploration and Development Act

of 1993.

Thank you for the opportunity to provide this material to the Subcommittee. If you have any

further questions or need additonal information, please let us know. An identical letter has

been sent to Chainnan Miller.

Sincerely,

Ralph G. Hill, Jr.

Assistant Legislative Counsel

Enclosure

cc: Honorable Nick J. Rahall

72-558 0-93-16
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RESPONSES TO QUESTIONS OF THE COMMITTEE ON NATURAL RESOURCES
PERTAINING TO HR 322 HEARING ON MARCH 11, 1993

PATENTS

1. Under whose authority was the "Pilot Program" initiated?

Answer: The Assistant Director for Energy and Mineral Resources
of the Bureau of Land Management (BLM) authorized the Pilot
Program. In 1991, the Bureau discussed various ways and means of
reducing the backlog of mineral patent applications in cases
where first half of the mineral entry final certificate (FC) had
been issued, but the mineral examination had not been initiated.
The Deputy State Directors for Mineral Resources met and deter-
mined that contracting of the mineral examination, under Bureau
control and supervision, was a potential option.

The States of Nevada and California (which have the largest
backlogs) were directed in the Bureau's 1993 Annual Work Plan to
propose a process and develop guidelines for implementing such an
option, which was done. On July 24, 1992, the Assistant Director
for Energy and Mineral Resources approved the California propos-
als and guidelines for its "Pilot Project." On December 7, 1992,
the Assistant Director for Energy and Mineral Resources approved
the Nevada proposals and guidelines for its "Pilot Project". The
"Pilot Project" has been implemented in those two states only, on
a two-year trial basis. I evaluated the "Pilot Program" and
decided to terminate it. I have issued an order directing its
termination (attached)

.
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THE SECRETARY OF THE INTERIOR

WASHI NGTON

April 26, 1993

Memorandum

To:

From:

Re:

Acting Director, BLM

Secretary

Terminating BLM "Pilot Program" for Expediting the

Processing of Mining Patent Applications

I understand that last fall BLM initiated a "pilot program to

expedite the processing of Mining Law patent applications. The

program basically allows the applicant to contract for preparation

of the mineral examination, an essential step to securing a patent.

Given the serious consideration being given to Mining Law reform,

the Administration's support for that reform, and the substantial

congressional and public attention being focused on the patent

feature of current law (under which publicly-owned resources of

great value are privatized for $2.50 or $5.00 per acre), I do not

believe it is in the public interest to continue any program that

accelerates the patenting process. Therefore, I direct you to take

the necessary steps to discontinue the program immediately.
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RESPONSES TO QUESTIONS 07 THE CONNITTBB ON NXTURAL RESOURCES
PERTAZMZMO TO BR 322 EEARZMO OH NARCB 11, 1993

2. Was public input sought prior to iapl«m«nting this change in
procadur*? Zf so, how and vhan?

Answer: Public notice in such matters (publication in the
Federal Register ) is not required, as the Department was not
amending or changing its regulations and the action was directed
at specific parties (mineral patent applicants) who are seeking
title to public lands embracing their claims, and not at the
public in general.

However, in October of 1992, the BLM State Office in Nevada
sent a letter of inquiry to all mineral patent applicants
in that State, asking for an expression of interest in
participation in the "Pilot Program". Copies of the letter-

were provided to interested outside parties as well (the Sierra
Club and State agencies) . The BLM State Office in California
issued an Instruction Memorandum to its District Offices in

January, 1993 which announced the availability of the "Pilot
Program" and requested the Districts to inquire locally with
their applicants for an expression of interest. Copies of the
California memorandum were provided to the California Mining
Association and Western Mining Council at the seune time.

The use of third party contractors and consultants, at the
expense of an applicant but under the jurisdiction and control of

the Department, is authorized under Section 307 of the Federal
Land Policy and Management Act of 1976, as amended .
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RESPONSES TO QUESTIONS OF THE COMMITTEE ON NATURAL RESOURCES
PERTAINING TO HR 322 HEARING ON MARCH 11, 1993

3. Please explain how the BLM provided notice to the piiblic of

a change in procedure. For instance, was the Pilot Program
announced in the Federal Register?

Answer: The "Pilot Project" was not announced in the Federal
Register . (See our response to question #2 above)

.

The "Pilot Project" did not involve a change of procedure but
merely permitted third party contractors to do the same mineral
examination and mineral report work as would BLM employees,
utilizing the exact same standards and guidelines that the BLM
mineral examiners must use. The BLM retained all decision making
and approval authority throughout the entire process.
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RESPONSES TO QUESTIONS OF THE COMMITTEE ON NATURAL RESOURCES
PERTAINING TO HR 322 HEARING ON MARCH 11, 1993

4. Were American Barrick Goldstrilce applications selected by BLM
to be used as a test case, and if so, why?

Answer: Barrick Goldstrike Mines, Inc., was the first to sign up
for the "Pilot Program" on its own initiative. The "Pilot
Program" operated on a "first come - first served" basis.
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5. Wbat other patent applications have been processed under
the "Pilot Progr2un"? How are applications, if any, selected?
In other words, what is the criteria BLM used to decide to
"fast track" a patent application?

Answer: At the time I terminated the "Pilot Program" there was
one mineral examination in progress in California pursuant to a

Memorandum of Understanding (MOU) . The claim is for a mill site.
The mining company has committed $2 5,000 to the contractor on
this effort, and the report is about two-thirds done. There is a

30-day notice of revocation clause in the MOU and it will be
terminated.

In Nevada there were three MOUs. The work on one application had
been completed before I terminated the program. I am now
considering the application. The other two MOUs had a 30-day
notice of revocation clause and they will be terminated.

On termination, all of these applications for patent will be
processed in the usual fashion as are all such applications.

As stated in question 4, applicants were asked to come forward on
their own initiative to participate in the "Pilot Program". They
were taken on a "first come - first served" basis.

There were no criteria and no Bureau initiative to "fast track"
any mineral patent application in this process. The mineral
patent adjudication cannot be finished until the mineral report
is received and approved by the BLM. If an applicant elected to
participate in the "Pilot Program" and provided a qualified
mineral examiner to do the mineral examination, the adjudication
could be completed in a shorter time frame than if the applicant
had to wait for a Bureau mineral examiner to be available to
perform the mineral examination. The results of the mineral
examination by the private mineral examiner would then have to be
reviewed and approved by the BLM.
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6. Do you intend to halt the project? If not, please explain
why it would be in the public interest to expedite the processing
of patent applications at this time.

Answer: As noted, I examined the "Pilot Project" and then issued
an order directing that it be terminated.



485

RESPONSES TO QUESTIONS OF THE COMMITTEE ON NATURAL RESOURCES
PERTAINING TO HR 322 HEARING ON MARCH 11, 1993

LAND OWNERSHIP PATTERNS

How many operations on public lands also sncompass privats and

State lands? Please be as specific as possible.

Answer: The Bureau does not at present have a complete inventory

for all States as to how much land at each mine site is Federal

and how much is in State or private ownership. However, using

Nevada as an example; the State Department of Minerals inventory

shows that 49 mines produce 85 percent of the total production

value of hardrock minerals in Nevada.

Of the 49 mines, 13 are producing entirely from private lands,

15 are producing from a mixture of Federal and private lands,

and the remaining 21 are producing entirely from Federal lands.

The State Department of Minerals advises us that 58 percent of

the gross production value is produced from Federal lands in

Nevada.
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RESPONSES TO QOESTIONS OF THE COMMITTEE ON NATURAL RESOURCES
PERTAINING TO HR 322 HEARING ON MARCH 11, 1993

USER FEES

Q. The BLM currently charges $15.00 to file a claim notice.
Is this an accurate reflection of the cost to BLM for this
service?

Answer: The BLM currently charges $10 for the filing of a

mining claim location notice. However the BLM is planning to

propose rulemaking raising this fee to $15 as the result of

a cost recovery study mandated by the Department Office of

Inspector General (OIG) . This $15 figure was based on a cost
survey conducted at all BLM State Offices. The BLM considers
that $15 is an accurate reflection of the cost to the BLM for

this service.

Q. What would be a reasonable charge for processing a

plan of operations as proposed under H.R. 322? For
what other services would the BLM expect to recoup
costs of administering the mining law progrzun once
H.R. 322 is enacted? Please provide estimated revenues
the BLM would anticipate recouping if so authorized.

Answer: Following the requirements of the Independent Offices
Appropriation Act of 1952 (31 U.S.C. 9701) relating to cost
recovery, an analysis conducted by the BLM in June 1992, relative
to mining plans of operations under the current Mining Law
indicated that such plans should be exempted from cost recovery
because they provide an overriding benefit to the government,

rather than the applicant. A similar analysis would need to be

conducted for the requirements proposed in H.R. 322 before it

could be determined whether there should be a charge and the
amount of any such charge.

We would continue to collect fees for filings that would still

exist under H.R. 322: location notices, location notice amend-

ments, and transfers of interest. Other user fees added for any

new types of filings under H.R. 322 would have to be analyzed and

approved under the above statutory authority as is now the case

under the current mining law. Because it is not known at this

time what additional user fees might be collected and because the

number of active claims remaining after passage of H.R. 322 would

be very difficult to estimate, we cannot provide any reliable
revenue estimates at this time.
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Responses to Questions of the Committee on Natural
Resources Pertaining to H.R. 322 Hearing on

March 11,1993

Income Tax Deductions

Question
1. Does the tax code as currently written provide significant
benefits to the hardrock mining industry? Specifically, can you
quantify the effects of the provisions for expensing, accelerated
depreciation and depletion allowances?

Answer
The hardrock mineral industry is generally subject to the

same tax provisions facing other industries. These provisions
include an income tax and accelerated depreciation. However, the
hardrock mineral industry also benefits from special tax
treatments intended to stimulate the exploration and production
of hardrock minerals. These treatments include expensing
exploration and development costs, the mine depletion allowance,
and the deduction for mine closing and reclamation.

Expensing allows hardrock mining operations to take a

current deduction for exploration and development costs rather
than amortize these costs over a longer period (usually 10

years) . There are some important limitations, however. First,
exploration costs must be recaptured when production begins or
when the mine is sold. Recapture is achieved by either including
the expensed costs as ordinary income or by subtracting these
costs from the mine depletion allowance. Second, corporations
may expense only 70 percent of their exploration and development
costs. Finally, exploration and development costs associated
with foreign owned properties may not be expensed. A tabulation
conducted by the U.S. Treasury indicates that the amount by which
the deductions based on expensing exceed the deductions based on
usual accounting methods totaled $145 million in 1990.

The mine depletion allowance allows hardrock mining
operations to deduct a certain percentage of gross revenue. This
deduction is intended to account for the depreciation of the
mineral deposit due to extraction. It is analogous to the
allowance for capital depreciation that is available to all
industries. However, capital depreciation is based on actual
investment costs whereas the mine depletion allowance is based on
a percentage of gross revenue. The mine depletion allowance for
most hardrock minerals is 22 percent of gross revenue and is
limited to 50 percent of taxable revenue. The U.S. Treasury
tabulation indicates that the amount by which the deductions
based on the mine depletion allowance exceed the deductions based
on usual accounting methods totaled $435 million 1990.
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The Deficit Reduction Act of 1984 allows hardrock mineral
operations to deduct the costs of mine closing and reclamation
before they are incurred. Usual accounting methods do not allow
deductions prior to the occurrence of costs. The U.S. Treasury
did not estimate the extent of this special tax treatment.

Some of these special tax treatments are subject to the
alternative minimum tax (AMT) . This is an additional tax based
on items of tax preference. Items of tax preference are tax
provisions that significantly reduce a taxpayer's income tax
liability. For the hardrock mineral industry, these provisions
include expensing exploration and development costs and the mine
depletion allowance. The deduction for mine closing and
reclamation is not an item of tax preference. The AMT is
intended to limit the tax savings associated with items of tax
preference in order to ensure that all taxpayers pay some tax.
The U.S. Treasury tabulation indicates that hardrock mineral
industry AMT payments totaled $105 million in 1990.

Timing is an important factor of the AMT. Taxpayers who
currently pay no AMT may credit any past AMT payments to their
income tax. Therefore, hardrock mining operations may be able to
recover their past AMT payments as exploration and development
ends and production begins.

The value of the special tax treatments to the hardrock
mineral industry depends on the amount of the deduction taken,
the effective marginal tax rate, and the AMT. The U.S. Treasury
tabulation indicates that the amount by which the deductions
based on items of tax preference exceed the deductions based on
usual accounting methods totaled $580 million in 1990. The
effective marginal tax rate for the hardrock mineral industry is
approximately 30 percent. Therefore, income taxes were reduced
by $174 million. However, the AMT on these items of tax
preference was $105 million. Hence, the net tax savings due to
the special tax treatments was approximately $69 million in 1990.
This figure understates the value of the special tax treatments
for two reasons. First, hardrock mining operations may be able
to recover their past AMT payments at a later date. And second,
no estimate of the deduction for mine closing and reclamation was
available.

Question
2. What are the projected benefits of the proposed investment
tax credit in the President's economic plan for the hardrock
mining industry? And specifically, how would the small miner
benefit from this proposal?

Answer
The Clinton Administration's proposed economic stimulus

package would have provided a wide range of economic measures.
Consideration of individual components of it by the Congress is
currently under discussion. The package contained a proposed
investment tax credit which would have benefitted the hardrock
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mineral industry which is highly capital intensive. The effects

of the other economic measures cannot be adequately discussed or

estimated without a detailed industry analysis.

Under the Administration's proposal, the proposed investment

tax credit would be permanent for small businesses and temporary

for larger businesses. A small business is defined as one with

an average annual gross revenue less than $5 million. The tax

credit for small business would be 7 percent of investments in

the short term, between 12/3/92 and 1/1/95, and 5 percent of

investments in the long term. The tax credit for larger
businesses would be 7 percent in the short term and apply only to

investments in excess of a qualifying amount. A tabulation
conducted by the U.S. Treasury indicates that the proposed
investment tax credit would total approximately $55 million per

year in the short term and $1 million per year in the long term

for the hardrock mineral industry, based on 1989 tax returns.
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CBO
TESTIMONY

Statement of

Jan Paul Acton

Assistant Director

Natural Resources and Commerce Division

Congressional Budget Office

before the

Subcommittee on Mineral Resources

Develc^ment and Production

Committee on Energy and Natural Resources

United States Senate

May 4. 1993

NOTICE

This statement is not available for

public release until it is delivered

at 2:30 pjn. (EDT), Tuesday, May
4,1993.

CONGRESSIONAL BUDGET OFFICE
SECOND AND D STREETS, S.W.

WASHINGTON, D.C. 20515
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Mr. Chairman and Members of the Subcommittee, I appreciate the

opportunity to discuss changes to the mining law of 1872-specificalty the

proposals that would impose royalties on the extraction of minerals from

public lands and impose fees on the holders of claims. My testimony

today will focus on three issues:

o The direct effects on federal receipts and the assimiptions

used to estimate those effects for three proposals to charge

royalties and holding fees.

o Estimates of the transitional effects of royalties and holding

fees on jobs, concentrating on the effects in the mining

industry and in mining regions.

o Some of the advantages and disadvantages of applying

royalties to different bases, ranging from gross sales of

refined minerals to net proceeds fi"om selected mining

activities. The base for the royalty is one of several

important differences between the proposals being

considered.
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The official estimates of costs of legislation prepared by the

Congressional Budget Office (CBO) are limited to the direct effects on

the federal budget of costs and receipts resulting from the legislation.

Imposing a tax or fee on an activity-such as the royalties on mining

considered here-would tend to discourage that activity. CBO's official

cost estimates therefore take into account the extent to which imposing

royalties would lead to a reduction in the production of minerals. The

official cost estimates do not include, however, the budgetary implications

of any secondary effects on economic activity that might be caused by the

legislation.

The proposals to charge royalties and fees must be viewed as part

of a larger effort by the Congress to reduce the budget deficit In the

short run, any spending reduction or tax increase that the Congress adopts

will impose costs on the economy. But any one legislative package that

meets the deficit targets specified in the Congressional budget resolution

will have much the same macroeconomic effects as any other such

package. Therefore, CBO anafyzes the economic effects of deficit

reduction plans on an overall basis and not bill by bill. Moreover,

secondary economic effects and their implications for federal spending

and revenues are difficult to measure, and factoring them into estimates
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for individual bills would not increase the reliability of the estimates,

despite the apparent additional precision.

Accordingly, we have not estimated the budgetary impacts of the

secondary economic effects of mining royalties or holding fees. Other

analysts have tried to estimate these secondary effects and have concluded

that the overall effect of increasing royalties and fees would be to raise

the federal budget deficit Judging from the evidence we have seen to

date, however, the overall effect of imposing royalties or holding fees on

hardrock mining would be to reduce the federal budget deficit

Although measures that reduce the deficit would have short-run

economic costs, deficit reduction will provide real economic benefits in

the longer rua By stimulating private investment and reducing debt to

other cotmtries, reducing the deficit could boost the productivity of

workers, raise their real wages, and contribute to higher standards of

living for all Americans in the future.

Members of this Subcommittee have expressed concern about the

federal budget deficit, but also about me effects of royalties and fees on

the mining industry and, in particular, on jobs in mining regions. We
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conclude from our analysis that the effects of these proposals would be

relatively small, though certainly some miners would lose their jobs and

some communities would be affected.

In the proposals now being considered, a large part of royalties and

fees collected can be returned to the states. In S. 257, the Mineral

Development and Exploration Act of 1993, for example, 25 percent of the

royalties go directly to the states, and an additional 50 percent of the

royalties and all of the holding fees could be spent on reclamation

activities in the states. S. 775, the Hardrock Mining Reform Act of 1993,

directs or authorizes all of the receipts it generates to be returned to the

states. The greater the proportion of gross receipts that are paid to the

states or spent on reclamation activities, the less are the deficit-reducing

effects of mining law changes, and the smaller the future benefits

stemming from deficit reduction. Additionally, the greater the amount of

money paid to the states or spent on reclamation, the smaller would be

the adverse effects of collecting royalties and fees on employment or

incomes in the mining regions.

The proposals being considered today are the following:



495

o S. 257, the Mineral Development and Exploration Act of1993.

This bill would impose a royalty of 8 percent on the gross

income from mineral production from public lands

beginning in fiscal year 1997. The bill also would establish

an escalating annual rental payment for all hardrock mining

claims. The rental payment (or holding fee) would total $5

per acre for each of the first five years following the

location of a claim and would escalate in $5 increments

every five years thereafter until it reached $25 per acre in

the twenty-first year following location. Holders of new

claims located after the bill's effective date (October 1,

1994) would begin paying the fee in fiscal year 1995.

Existing claims would have three years to convert to the new

system and would thus be subject to the royalty and rental

fee provisions beginning in 1997. Twenty-five percent of

royalties would be paid to the states. The bill authorizes 50

percent of gross royalties collected and all of the rental

payments to be used to reclaim abandoned mines.

o The President's Proposal, Contained in His 1994 Budget. The

President proposes a 12.5 percent royalty on the value of
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production to be phased in gradually over the three-year

period beginning in 1995. Twenty-five percent of rc^alties

would be paid to the states. His proposal would also make

permanent the temporary $100 per claim holding fee that

was imposed on all existing hardrock mining claims in the

1993 Interior appropriation bill (Public Law 102-381). The

President would commit some of these funds-about $17

million annually-to cover the administrative costs of the

mining program.

o 5. 775, the Hardrock Mining Reform Act of 1993. This bill

would impose a royalty on production from claims located

after the bill's enactment; the royalty would be 2 percent of

the net proceeds from hardrock mining. The bill would also

establish a $25 location fee for all new claims staked after

the bill is enacted, and would require all large-sized claim-

holders (defined as those claimants holding more than 50

claims) to pay $100 annually per claim to maintain their

claims. Mediimi-sized claimholders-those holding between

11 and 50 claims-would have to pay $25 annually per claim,

and small-sized claimholders-those holding 10 or fewer
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daims-would be exempt from the amiual maintenance fee.

The bill would also require certain fees to be paid when

land is patented. One-third of all receipts (location fees,

maintenance fees, royalties, and patent fees) generated as a

result of the bill's enactment would be distributed to the

states. The bill authorizes appropriations of up to the

remaining two-thirds of gross receipts to be used for grants

to states for reclaiming abandoned mines.

DIRECT BUDGETARY EFFECTS OF MINING LAW REFORM

Over the 1994-1998 period, CBO estimates that the royalties imposed by

S. 257 would generate gross offsetting receipts to the Treasury of $164

million, of which $41 million would be paid to states (see Table 1). The

royalties in the President's proposal would generate gross receipts of (380

miUion over the same period, with $87 million being paid to states. The

royalty provisions of S. 775 would generate no receipts. Receipts from the

President's proposal exceed those imder S. 257 both because the royalty

rate is higher-123 percent under the President's proposal, compared with

8 percent in S. 257--and because the royalties under the President's

proposal would become effective earlier than in S. 257.
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TABLE 1. ESTIMATED BUDGETARY EFFECTS OF ROYALTIES AND HOLDING FEES
(In millions of dollars, by fiscal year)
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S. 775 generates no receipts from royalties during this period

because the bill's royalty provisions only apply to newly located claims,

and CBO expects that new claims would yield virtually no production

before the end of fiscal year 1998. Even if applied to existing mines,

royalties from S. 775 would be substantially smaller than from the other

proposals-generating receipts of less than $5 miUion annually-because

the royalty rate is lower and the base to which the royalty is applied is

significantly smaller than in the other proposals. Fiuthermore, states

would receive a larger share of the total receipts from royalties than in

the other proposals (one-third under S. 775, compared with one-quarter

in the other proposals).

Over the 1994-1998 period, receipts from holding fees under S. 257

would total an estimated $190 million. Holding fees in the President's

proposal would generate receipts estimated to be $285 milhon. Assuming

the bill is effective by fiscal year 1994, federal receipts from holding fees

in S. 775 would total an estimated $150 million over the same period, and

from this amoimt states would receive $50 million. Estimates of the

receipts from holding fees resulting from S. 775 are particularly uncertain

because of poor information about bow many claims are currently held by

small claimants who would be exempt from the fees.
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A-ssumptioas and Methods

ynderlying Estimates of Royalties and Holding Fees

Estimating the effect of mining law reform is difficult principally because

no comprehensive data exist on hardrock mining on public lands. The

Department of the Interior (DOI) is now working on, but has yet to

provide CBO with, an estimate of the value of hardrock minerals

produced on public lands. Furthermore, the lack of data makes it hard

to predict how many daimholders would choose to maintain their claims

when faced with paying an annual rental or holding fee. Better

information from the agencies responsible for overseeing activities on

public lands would provide a more reliable basis for estimating budgetary

effects and making policy judgments in this area.

Three key assumptions underlie our estimates of receipts from

royalties. They are the value of minerals extracted from public landsrthe

effect of royalties on production and prices, and the base to which the

royalty rate is applied.

The critical assimiption in estimating receipts from rental rates or

holding fees is how daimholders would respond to such fees. The

10
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estimates of royalties and holding fees follow fairly directly from the

assimiptions made about the factors that affect them.

The Value of Minerals Extracted from Public Lands. CBO assumes that

the value of annual production from public lands subject to royalties

under S. 257 and the President's proposal would total about $12 billion.

This estimate is based on a General Accounting Office (GAO) study that

surveyed Western mining operations involving the production of eight

minerals.' The study did not cover all mining operations or all minerals-

which suggests the GAO figure may be conservative~but it did include

copper and gold production, which accounts for a large percentage of the

value of hardrock minerals produced on public lands.

Furthermore, the large number of patent appbcations recently filed

and pending approval at the DOI (450 applications covering about

150,000 acres) suggests that a significant amount of federal land now

producing hardrock minerals may move into private hands before any of

the pro[>osals could become law. If so, the value of production ultimately

1. GtacniAiCcomtiagOtrtec, Value ofHvAodiAimtraisEmacudfnm and Ramtuiing on Federal Lan^

RCED-92-192 (Auptft 1992).

11
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subject to a royalty could be significantly lower than many expect, at least

over the next five years.

How Rovalties Would Affect Minerals Production and Prices. CBO

assumes that an 8 percent royalty on gross income would result in a 5

percent drop in production in the short run from federal lands. This

response is based in part on data reported in a University of Nevada study

on average operating costs for gold mines and in part on an analysis of

production and price data for other important hardrock minerals.^ We

further assimie that mineral prices will remain generally stable between

1994 and 1998.

A 12J percent royalty on gross sales, as proposed in the President's

budget, would result in a drop in production of less than 8 percent For

a 2 percent royalty on net value at the minemouth, as proposed under S.

775, CBO assumes there would be no effect on current mining output.

1. John Dobia and Paul Thoous, The VS. Gold Mining lodutuy 199T (UnivcKiiy of Nevada, Reno,

Makay Scbooi of Mines, Nevada B«ucau of Mines and Geology, Special Publication 14, 1992).

12



503

The Base Used to Calculate Royalties . The proposals we reviewed differ

significantly in the bases to which the royalties would be applied. To

prepare our estimates, we proceeded as follows:

o For the President's proposal, the base for estimating

royalties is the gross sales of minerals produced on federal

lands, asstmied to be S12 billion annually;

o For S. 257, the base for calculating royalties-referred to as

"gross income" in the bill-is assumed by CBO to be gross

sales less costs of smelting, refining, and transportation. For

these estimates, we assimied that gross income is 90 percent

of the gross sales from federal lands.

o For S. 775, the base for royalties is net proceeds from

mining activities prior to smelting and refining-referred to

as "minemouth value" in the bill. This base approximates

gross income, as estimated for S. 257, less the costs of

mining activities. Using data from the Bureau of Mines, we

assumed this royalty base would be about 20 percent of

gross sales from federal lands.

13
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How Current Qaimholders Would React to New Holding or Rental Fees.

CBO assumes that in the short run about 60 percent of the existing claims

of record at the end of fiscal year 1992 would be relinquished when

claimants are faced with paying the annual holding fees proposed in S.

257 and the President's budget We believe that a significant number of

claims are being held for speculative purposes and that many current

daimholders are likely to drop marginal claims rather than pay to hold

thenoL Some of these claims are likely to be located and staked again in

later years. We assume that fewer claims would be relinquished under S.

775 because small daimholders are exempt from fees and medium-sized

daimholders would pay a considerably smaller fee than in S. 257.

EFFECTS ON JOBS IN MINING REGIONS

Paying royalties would reduce returns to mining operations. Depending

on the royalty rate and the base to which it is applied, this reduction

could discourage the development ofnew mines and could reduce the rate

of production in existing mines and hasten their abandonment Less

mining would lower employment in areas in the West where such mining

takes place. Effects would be direct-from less mining activity-and

14



505

indirect-from lower demand in the mining regions for the goods and

services provided to mining firms and their employees.

Holding fees would have little or no direct effect on production or

employment in mining. However, both holding fees and royalties would

reduce the profits of mining firms and, consequently, the incomes of their

shareholders. Also, holding fees would reduce the net incomes of

individual daimholders. Reduced spending by the shareholders and

individual daimholders could cause an additional secondary reduction in

employment Much of this reduction would probably occur outside of the

mining regions, however, because many of the shareholders of mining

firms do not live in mining areas.

These negative effects of mining reform on employment in the

mining regions are only part of the story. In the proposals being

considered, some of the gross receipts the federal government receives are

returned directly to the states. S. 257 and S. 775 also authorize additional

spending for redamation of abandoned mines from the remainder of gross

receipts. Both of these transfers to the states could increase employment,

offisetting part or all of the decline in employment attributable to the

royalties or fees. But even if the net effect of these proposals were to

15
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cause no change in employment in the mining regions, individual miners

and communities could be adversely affected.

CBO has not estimated the nationwide effect on employment of

these proposals to reform the mining law. As mentioned earlier, the

effect on the entire economy would probably not differ greatly from the

effect of any other deficit reduction measure, and CBO's practice is to

analyze the economic effects of a deficit reduction plan, such as reflected

in the Congressional budget resolution, only on an aggregate basis.

CBO has estimated the direct and indirect effect of a reduction in

mining activity caused by the reform proposals on employment in the

mining regions. We have also prepared estimates of increases in

employment in the mining regions that could result if states spent their

share of new receipts and if the amounts in the proposals authorized for

reclamation activities were to be appropriated. We do not have enough

information to estimate the employment losses in the mining regions

caused by the drop in incomes of shareholders of mining firms and of

individual claimholders. Lacking this information means we have no firm

conclusion about the effect of these proposals on regional employment

16
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Estimated Effects on Regional Employment of Reduce<i Mining Activity

CBO estimates that the losses in regional employment related to reduced

mining activity imder S. 257 would be between 800 and 2,000 jobs.

(These estimates include information we recently received from the

Bureau of Economic Analysis and indicate a greater range of uncertainty

than we presented in testimony last month before this Subcommittee.)

The direct losses ofemployment in mining would be between 400 and 800

people. In addition, indirect effects on regional employment would come

in the industries that provide goods or services to the mining firms and to

the employees of those firms.

The job losses associated with the President's proposal would be

larger-between 1^00 and 3,200 jobs-because the larger royalty rate

would cause a greater reduction in mining activity. S. 775 would have

Uttle or no noticeable effect on employment in mining because, as a

royalty on profits, it would have little effect on production from mines.

Although these effects on regional employment are small from the

perspective of the entire economy, the affected communities may consider

them large.

17
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To obtain those estimates, we assumed that the direct and indirect

job losses in Western states from reduced activity in hardrock mining

would be between 14 and 33 workers for each $1 million drop in mining

output

The range of losses in employment associated with lower mining

output reflects the general range for total employment multipliers

estimated for 12 Western states by the Bureau of Economic Analysis.

These estimates represent updates from the values assumed in our March

16 testimony before this Subcommittee. Those earlier values, ranging

between 15 and 25 workers, had been reported by the Bureau of

Economic Analysis in May 1986.

Estimated Effects on Regional Emplovment
of Increased Spending by States and Spending on Reclamation Activities

Significantly, some or aU of the adverse effects of royalties on jobs could

be ofiEset by jobs created by the uses to which states put their share of

royalties and the use of funds authorized for reclaiming abandoned mines.

Each of the three proposals for mining reform contains some provision

for such disbursements.

18
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Under S. 257, between $20 million and $150 million per year could

be spent in mining states, depending on how much of the amounts

authorized for reclamation activities is appropriated. These outlays could

add between 300 and 4,900 jobs in the mining states. The upper range for

spending reflects an update to the estimate we provided to this

Subcommittee in earlier testimony. That earlier estimate omitted the $85

million in revenues from holding fees, all of which would go to the

abandoned mines fund. The upper range for job gains is larger because

of the higher spending figure and the use of a revised and higher

employment multiplier.

Thus, under S. 257, the potential gains in regional employment

from increased spending may be larger than potential losses from lower

mining output This result is an outcome of our basic assumption that

hardrock mineral production would not change very much with an 8

percent royalty on gross income and not at all from holding fees, even

though the royalty and holding fee would generate a significant amount

of money.

The President's proposal contains no provisions for spending for

reclaiming mines. Hence, the direct stimulus it provides to mining states

19
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would come only from the 2S percem of royalties shared with the states,

which, according to our estimates, could be between 450 and 1,100 jobs.

Under S. 775, an estimated $30 million per year could be spent in

the states-if the mayimMm amount authorized is made available. This

spending could create between 400 and 1,000 jobs.

To make these estimates, CBO assumed that the same multipliers

used for assessing the adverse impacts on regional employment of lower

mining activity from royalty reform are useful for assessing the positive

impacts of higher reclamation and other state spending. The estimates

also assume that the states spend these funds.

As stated previously, this is not the complete stoiy about effects of

these mining reform proposals on jobs in mining regions. We have not

estimated the effect within the mining areas of reduced incomes of

shareholders of mining firms and individual claimholders.

20
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CHOOSING THE BASE FOR ROYALTIES

Royalty proposals differ both in the percentage rates and in the bases to

which they are applied. The choice of the base is important both for

reasons of efficiency and for the cost of administering and assuring

compliance with the royalQr. One method of computing royalties would

be more efficient than another if it would cause fewer changes in

production levels and fewer changes in mining practices or the

organization of mining firms than otherwise. Administrative costs can

differ greatly-generally the simpler the base, the easier and cheaper it

would be to administer.

Among the bases that could be used for assessing royalties on

hardrock mining are first, gross sales by the mining firm; second, gross

income of the firm attributable to specific mining operations of the firm;

and third, net proceeds fi-om mining operations of the firm.

21
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Gross Sales of Refined Minerals

In this case, the royalty would be applied to the gross sales of the firm-

measured as the market value of a refined product These sales receipts

include returns to mining and nonmining activities of the firm.

A division of functions of mining firms between these activities is

specified in Department of Treasury regulations implementing the tax

code. Mining activities include in-mine operations, crushing, grinding, and

beneficiation processes such as i^anide leaching. Smelting and refining

operations and transportation to market are defined as nonmining

operations.

A royalty based on gross sales would be the easiest to administer

of the three approaches considered here because market prices and sales

volumes are easily validated. Such a royalty would not affect the

production practices of mine operators, but would affect the profitability

of mines. Some mines with high combined costs for mining and

nonmining activities might become unprofitable if this type of royalty were

imposed, depending on the royalty rate. Such mines might shut down

earlier than they would otherwise, or might not be developed in the first

22
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place. CBO assumed that the royalty in the President's proposal would

be applied to gross sales.

Gross Income Attributable

to Specific Mining Operations of the Mining Firm

S. 257 identifies gross income as the basis for royalties. Using the

definition of gross income in the tax code, gross income from mining

would be smaller than gross sales. For purposes of determining the

percentage depletion credit, mine owners calculate gross income as the

product of gross sales and the ratio of mining costs to total mining and

nonmining costs. We assume that mining and nonmining costs are only

those associated with the specific activities described above. This

calculation allocates total returns, including profits, between the two

categories of activities.

Royalties based on gross income may be easy to administer if the

royalty base adheres to the definitions in the tax code-the Internal

Revenue Service already validates these numbers in confirming claims for

the depletion allowance.

23
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A royalty based on gross income would affect firms differently than

a royalty based on gross sales. Among firms mining the same mineral,

this royalty would create a greater burden for those with a greater

proportion of total costs stemming from mining activities. Among

minerals, those with relatively high mining costs, such as gold, would pay

a greater share of the total royalty than would firms with high nonmining

costs, compared with a royalty on gross sales. There is no apparent

economic rationale for such differences.

Moreover, a likely result of a gross income royalty would be to

raise incentives, to the extent it is technically feasible, for mine operators

to perform less crushing and mineral concentration work-the income

from which would be subject to royalties~and perform more smelting and

refining work. This type of change in production operations would raise

costs unnecessarily.

Net Proceeds from Mining Operations

The term net proceeds is defined in many ways. In S. 775, the royalty

would be implied to the difference between gross income and mining costs

24
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(presumably as defined in the tax code). That calculation of net proceeds

yields a value that comes closer to approximating the profits fi-om mining

activities than either the gross sales or the gross income basis. In theory,

such a royalty base would not make any existing mines unprofitable.

Taxing only the profits fi'om mining would allow all existing mines to

continue to cover their operating costs, so none would lower its output or

close prematurely.

In practice, however, the definition of net proceeds in S. 775 is

sufficiently ambiguous that actual gross income and calculations of mining

costs by mine owners will be unlikely to yield a value that even closely

approximates their actual profits from mining. One reason is the gross

income value that is part of the S. 775 formula for net proceeds may

improperly allocate some fixed and variable costs to mining activities

along with profits. Also, the arbitrary distinction between mining and

nonmining activities presents mine operators with an incentive to alter

their choices of processing technologies in an inefficient maimer.

(Generally accepted accounting principles do not rigorously define mining

and nonmining technologies.)
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Mr. Chairman and Members of the Subcommittee, I appreciate the

opportunity to discuss reforms of the Mining Law of 1872. My testimony

today will focus on proposals to impose royalties on hardrock minerals

extracted from public lands and to charge holding fees or rents on claims

that are not yet producing minerals.

The Congressional Budget Office (CBO) has prepared estimates of

the effects on the federal budget of royalties and fees included in the

President's budget and in S. 257, the Mineral Development and

Exploration Act of 1993. In my testimony, I will describe these estimates.

Poor data about mining on public lands and the characteristics of

current claimholders make it hard to estimate the effects of these

proposals. I will explain the assumptions that we made about the value

of minerals now taken from public lands, about how production would

change if royalties were introduced, and about how current holders of

tmdeveloped claims would respond to new holding fees. Our assumptions

lead to estimates of the federal receipts stemming from royalties and

holding fees that are lower than those prepared by the Administration for

its proposal.
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WHAT IS THE RATIONALE
FOR ROYALTIES AND HOLDING FEES?

The argument most often heard supporting the collection of royalties for

minerals extracted from pubhc lands and charging holding fees is that they

would help ensure that the public would receive "fair-market"

compensation for the use of pubhc resources. Current law gives

precedence to mining over other uses on a large portion of federally

owned lands, and nothing is charged for extracting hardrock minerals.

Many people consider the current practice to be an unneeded and

unfair subsi(fy to the mining industry in the United States. Removing this

subsidy by charging for the resources and the use of the land would be

fair, in their view, because it would provide a return to the pubhc. This

return would come directly through receipts to the Treasury and indirectly

through reducing the advantage that mining has over other uses of federal

lands.

A second rationale for imposing royalties or fees is that they would

help reduce the federal budget deficit Because it would increase the

nation's rate of saving and promote long-term improvements in the
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standard of living of U.S. citizens, reducing the deficit is an important

national objective. Royalties and fees could contribute to this objective.

In S. 257 and in the President's proposal, 25 percent of the gross

receipts from royalties would be shared with the states. S. 257 also would

authorize 50 percent of the gross receipts to be spent for reclamation of

abandoned mines. The effect of S. 257 on the deficit would be reduced

if the amounts authorized are appropriated.

Arguments in favor of royalties or holding fees go beyond

generating revenues or prohibiting private firms from selling public

resovu-ces without charge. Royalties or fees are prices, which in our

economic system help allocate resources among various uses, improving

the efficiency of their use in producing national output or promoting

social welfare. There are a nimiber of efficiencies that stem from

royalties and holding fees.

Proper Pricing Would Help Allocate

Public Lands to Their Most Desirable Uses

Holding fees would create an incentive for present holders of claims to

develop them, make them available for someone else who would develop
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them, or relinquish them. We believe that the incentive created by

holding fees to develop the claims would have minimal effect on

production. In preparing our estimates of receipts from holding fees, we

have assumed that many current claims would be relinquished.

The ease with which holders can keep claims, even with no

intention of developing them, has earned problems both for mining

companies that want to develop resources and for government. Causing

claims to be abandoned would release these public lands for other uses,

v^ch might include other mining activities, recreation, or conservation of

this land as undeveloped wilderness.

When the Mining Law was passed in 1872, it contained a provision

for diligent development of the resources once minerals were discovered.

Qaimants were required to perform at least $100 of work a year per

claim. In those days, that amount corresponded to about seven weeks'

effort at mining and-considering the short period available for activity at

many mining sites-represented a substantial level of effort. Today, the

requirement is still set at $100 for development. These charges at today's

prices now represent a mere token effort.
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The original intent of the requirement for diligent development was

to discourage claimants from holding undeveloped property. The

proposed holding fees differ in many respects from the requirements for

diligent development, but would similarly encourage claimholders to

release claims on which they have no intention of mining.

Royalties could have a similar effect. Mining activities that are

near the margin of profitability might be abandoned or remain

-undeveloped. If the royalties or fees were set to reflect accurately the

alternative public value of the land, then abandoning some mining

activities would probably add to social welfare.

Currently, regulation heavily affects land use. For example, some

areas are closed to prospecting and mining activities. Moreover, federal

and state enviroiunental regulations affect how land is developed.

Royalties may not be a substitute for plarming the uses of public lands,

but they would reduce mining on some lands that would not be mined if

mine operators had to pay fair-market rates for the resources extracted.
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Proper Pricing Would Reduce the Rate at Which
Mineral Resources Are Exploited

Royalties would tend to slow down the rate of development and

extraction of minerals from federal lands. Because no royalties are

charged, mining companies have a greater incentive to develop and

extract minerals from federal lands than on private or state lands where

royalties typically apply. Moreover, charging nothing for the minerals may

cause them to be extracted now, rather than later, when they might be

more valuable to our economy. How fast our mineral or other resources

should be used up is a very complex subject But faster is not always

better.

Proper Pricing Would Charge Miners for Some of the

External Effects on the Environment

Mining and exploration have done substantial damage to pubUc lands and

the ground- and surface-waters on those lands. Current mining activities

on public and private lands are subject to a number of federal

environmental regulations introduced in the past several decades. Federal

laws that apply to mining activities and that affect the costs of operating
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mines include the Safe Drinking Water Act, the Clean Water Act, and the

Clean Air Act. Some of the wastes associated with mining are subject to

regulations stemming from the Resource Conservation and Recovery Act

State regulations also apply.

Environmental hazards created by past mining activities-mostly

groimd and surface water pollution-are subject to regulation under the

Comprehensive Environmental Response, Compensation, and Liability

Act (CERCLA, or Superfund). This law gives the Environmental

Protection Agency the right to locate parties who are responsible for the

hazard and requires them to pay for cleanup. It is now difficult to

identify private parties responsible for environmental hazards at

abandoned mining sites on public lands-especially those private parties

in a position to pay for cleanup. The federal agencies that manage the

lands-ultimately meaning the federal taxpayer-may end up paying for

cleanup at many abandoned mining sites.

Beyond the issue of hazardous wastes, reclamation of mined sites

is an issue important to proponents of the reform of mining law.

Reclamation requirements and authorization of funds to help pay for

reclaiming abandoned sites is, for example, contained in S. 257. The
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authorized funds would come from the new royalties introduced by the

bill.

Aside from being a potential source of fiinds for cleanup, royalties

or other fees would have few beneficial effects on the envirormiental

damage caused by mining activities, since a relatively small reduction in

mining activity is expected to result from royalties. The environmental

effects of royalties might be positive, but royalties of this magnitude

should not be seen as an effective policy tool to achieve environmental

goals.

Pricing of Hardrock Minerals Would Make the Treatment Among
Federally Owned Resources More Consistent

Hardrock minerals on public lands are treated differently from other

minerals. The Mining Law that now appUes to hardrock minerals

originally applied to all minerals on lands in the public domain. However,

subsequent legislation has changed the conditions of access to other

mineral resources.

8
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Most important, the Mineral Leasing Act of 1920 distinguished

locatable from leasable minerals. Locatable minerals are the hardrock

minerals that are the focus of the Senate and Administration proposals.

Leasable minerals include coal, oil, and gas. For these fossil fuels,

subsequent legislation has defined competitive processes for obtaining

leases, established diligence requirements for developing the leases, and

required the payment of royalties. The rate of royalties for federal coal

is 8 percent; for onshore oil and gas, 12.5 percent; and for ofehore oil

and gas, 16.7 percent. Although the most common process for obtaining

oil and gas leases is the competitive bonus bid with a fixed royalty, other

competitive and noncompetitive processes are allowed under the law.

Hardrock minerals are not the only pubUc resource for which there

is interest in capturing some of their economic value on behalf of the

taxpayer. For example, both the current and previous Administrations

have called for auctioning parts of the electromagnetic spectrum for

private use-rather than continuing to give it away through a lottery. The

winners of these lotteries frequently turn around to sell the rights at

considerable profit. The Congress \s presently considering legislation that

would permit such auctions.
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In the same manner, a federal royalty scheme for extracting

minerals would permit the taxpayer to share in these gains, rather than

having the benefits accrue to a speculator who filed a claim in

anticipation of being bought out. In fact, the major developers of

minerals often pay a substantial amount to acquire mineral rights from

current claimholders, or they pay royalties to these claimholders when

they undertake development.

EFFECTS OF ROYALTIES AND HOLDING FEES
ON U.S. MINING HRMS AND EMPLOYMENT IN THE INDUSTRY

Imposing royalties on minerals extracted from public lands would reduce

returns to mining operations. In turn, this reduction would discourage the

development of new mines and could reduce the rate of production in

existing mines and hasten their abandonment. Less activity in mining

could reduce employment and hurt the economies of areas in the West

where such mining takes place. Holding fees would have little or no

direct effect on production or employment in mining. Use by the states

of their share of the royalties collected and new reclamation activities, if

any, could offeet a large part of the economic effect of reduced mining

activity.

10
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Unfortunately, the information required to analyze these effects

fully is poor or lacking entirely. I will briefly review, however, some of

the expected economic effects of royalties and holding fees and comment

on an economic study that looks specifically at some of these issues in

gold mining.

The Effects of Rovalties on the Decision to

Mine on Federal Lands and on the Production of Existing Mines

Royalties can affect development of potential mines, the rate of

production at existing mines, and the decision about when to abandon an

existing mine. The decision to establish a new mine on federal lands is

based largely on its expected profitability. Royalties would reduce

expected profits in a way similar to a drop in the expected market price

for the mineral and may make some new projects unprofitable.

For existing mines, introducing royalties would have different

qualitative effects: subsequent production levels would tend to be lower

in all periods, mines might be abandoned sooner than otherwise, and as

a result more resources would be left in the ground. Higher-cost mines

would scale back their operations the most. For most mines, this step

11
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would not mean abandoning them immediately, but rather closing them

earlier-say, 10 years in the future rather than 15 years.

CBO has not conducted its own analysis of the effects of royalties

on mining activity in federal lands. Compounding the problem of poor

data has been the tremendous impact of recent technological changes,

which have led to rising production of gold, for example, even in the face

of static or falling prices. To understand how a royalty could affect

hardrock mining, we reviewed several studies of mining costs in the

United States. These studies covered mining on both public and private

land, not just mining on federal lands.

One particularly useful report by the University of Nevada

) I summarized data on average operating costs for 51 mines accounting for

r about 90 percent of total U.S. capacity for primary gold production.

Using data from this study on average operating costs of mines in 1990,

we conclude that an 8 percent drop in gold prices would probably have

a small effect on production. The 8 percent price drop means that mines

accounting for 1 percent to 2 percent of total production that year would

not cover their reported average operating costs. An 8 percent drop in

gold prices would be equivalent to an 8 percent royalty if the market price

12
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of gold were left unchanged by the resulting drop in production. U.S.

prices of gold and most other minerals extracted from federal lands are

determined on world markets and would not be affected by relatively

small cuts in U.S. production.

The implication to be drawn from this exercise is that the effects

of an 8 percent royalty on production from these mines could be small.

How this implication might apply to gold mines on federal lands or even

more broadly to all mines on federal lands is hard to determine. We

know little about differences in costs between mines on federal and

private lands.

On the one hand, these values could overstate the actual response

of supplies to a royalty. One reason is that some elements of a mine's

operating costs (for example, corporate tax payments) would drop along

with net proceeds. Another is that varying production costs would

themselves fall as mines lowered their output, thereby offsetting the cut

into average profits.

On the other hand, the total response of mineral supplies from

federal lands may be greater than indicated by the example of gold since

13
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the production of other important minerals (such as copper, silver, and

lead) is likely to respond more to a price change than would gold.

For our estimate of receipts from royalties, CBO has assumed that

the drop in production from mines on federal lands would be several

times greater than inferred from the data on gold mines in the study

mentioned. We have assumed that an 8 percent royalty would cause a 5 ^

percent reduction in the value of production of mines on federal lands. V '.

The Effects of Holding Fees on Production and Abandoning aaims

'The effect on the industry of introducing holding fees would be different

from that of royalties. Three things could happen, depending on the level

of the fee. First, such fees could encourage the claimholder to begin

development because the fees would impose a cost of delay not now

present Of the possible reactions of claimholders to the new fees, this

possibility-immediate development-is probably the least likely for the

simple reason that the benefits of avoiding payment of the proposed

holding fee would be small relative to the costs of initiating production

prematiu-ely.

14
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Second, the claimholder could continue holding the land without

developing it. By so doing, the claimholder would indicate that he or she

believes that the prospects for future profit from developing (or selling)

the claim exceed the newly imposed cost of holding it. For many, holding

a claim is an investment with an uncertain future payoff. The investment

now has small carrying costs.

The third alternative for the current claimholder is to avoid paying

the holding fee by releasing the claim. It would then be available for

con^ieting businesses or for different uses altogether-again, to be

developed inmiediately or held.

The most likely immediate result of introducing holding fees would

be that small claimholders would release or immediately sell many claims,

with some of those released claims ending up in the hands of larger

mining interests. This outcome would take place if small holders of

claims find that the cost of the proposed holding fees exceeds the value

they placed on those daims-on the basis of expected returns from either

mineral or nonmineral uses (for example, recreational). Even larger firms

could find it in their interest to give up some marginal claims.

15
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CBO has not conducted a quantitative analysis of the effects of

holding fees on the mining industry. To estimate receipts from holding

fees, we have assumed that a substantial proportion of claims would be

abandoned. This is a conservative assumption of its effect on federal

revenues. Regardless of the number of claims that would actually be

returned to the government as a result of this policy change, however, it

is hard to see how production of minerals or employment in the industry

could be adversely affected.

The Effect of Rovalties on Regional Economies and Emplovment

Any reduction in mining activity that resulted from newly imposed

royalties would reduce employment and incomes in the affected areas.

The direct effect of royalties could be mitigated by the states' use of their

t

share of the receipts-in S. 257, 25 percent of the royalties collected are
|

remitted to the states; a similar portion is shared with the states in the ;'

President's proposal.

S. 257 also authorizes spending 50 percent of the total royalties

collected for certain reclamation activities. Spending for reclamation is

16
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subject to annual appropriations, but if these funds are made available,

a large share of the detrimental effect of royalties on employment and

incomes could be offset. Some portion of the expected increase in federal

costs of administering the royalties and holding fees would also accrue to

the affected areas.

CBO has prepared an illustrative analysis of the effects that

royalties might have on incomes and employment in the affected areas.

For purposes of this illustration, CBO assumed that imposing an 8 percent

royalty would cause a S percent reduction in the value of production from

mines on federal lands. This loss would amount to about $60 million

annually, based on an assumed level of total annual production on federal

lands of $1.2 billion~the value of production assumed in the CBO

estimate of receipts that would be generated from a royalty.

Such a loss in direct output would have subsequent effects on other

economic activities in the affected states. Department of Commerce

estimates of regional economic multipliers for "miscellaneous" mining

(which excludes oil, gas, and coal) give an idea of how the region might

be affected. These multipliers indicate the relationship between a change

in the value of output from mining and the total direct and indirect

17



534

change in value of local output and employment by industries providing

intermediate goods and services to the mining industry. The values are

imprecise for the purpose of this analysis, since statistics for minerals of

greatest economic interest on federal lands are combined with those for

iron and aluminum.

The overall multipliers suggest that a $1 million reduction in the

value of miscellaneous mining in the major hardrock mineral-producing

states could lead to a total loss in output of $1.5 million to $2 million

(including the direct $1 million in mining). The associated losses in

employment would be 15 to 25 jobs. These values do not include losses

for businesses or local governments that do not provide goods or services

directly or indirectly to mining but that, nevertheless, depend on the

incomes of mine owners and their employees.

Applying these multipliers to the assumed $60 million direct loss

in mining output that results from imposing royalties indicates a total loss

(direct and indirect) of between 900 and 1,500 jobs and a total loss of

economic output of between $90 million and $120 million.

18
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These estimates do not include the compensating effects of

increased spending from the royalty proceeds, with their multiplier effects.

Of the $90 million gross royalty receipts that we estimate the Senate

proposal would generate each year, 25 percent would be returned to the

states. Another 50 percent would be designated for the abandoned

mineral mine reclamation fund, although spending from that fund would

be subject to annual appropriations.

Thus, depending on actual spending on abandoned mines, between

$20 million and nearly $70 million could return to be spent in mining

states. This money could add between 300 and 1,700 jobs, and

compensate regional economies with added economic output of between

$30 million and $140 million.

The preceding estimates suggest the net result of direct and

indirect effects of royalties on economic activity and employment may be

relatively small. As indicated earlier, these estimates are far from firm.

Moreover, even if the net economic effects in the region were to be small,

individual workers, some mining support industries, and particular

communities might still undergo painful adjustments.

19



536

ESTIMATES OF THE BUDGETARY
EFFECTS OF ROYALTIES AND HOLDING FEES

The Congressional Budget Office has prepared preliminary estimates of

the effects on the federal budget of the royalty and fee proposals

contained in S. 257. The bill would establish an escalating anrual rental

payment for all hardrock mining claims and would impose a royalty

totaling 8 percent of the gross income from production on public lands.

The President proposes to make permanent the temporary $100 per

claim annual holding fee now in force. The President also proposes a

12.5 percent royalty on the value of production to be phased in gradually

over the three-year period begiiming in 1995 (see Table 1 for CEO's

estimates of these proposals and the Administration's estimate of receipts

from its proposal).

CBO estimates that over the five-year period beginning in 1994 the

royalty provisions contained in S. 257 would increase federal receipts, net

after payments to states, by about $140 million. This estimate does not

reflect the costs of any new reclamation activities authorized in the bill.

The holding fees established by the bill would produce net receipts

totaling an estimated $190 million over the same period.

20
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TABLE 1. ESTIMATED NET FEDERAL RECEIPTS FROM ROYALTIES AND HOLDING
FEES (In millioos of dollars by fiscal year)
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We estimate that royalties in the President's proposal would

increase federal receipts, net after payments to states, by $292 million

through 1998. Over the same period, we estimate that the holding fees

in the proposal would yield receipts of $285 million.

Assumptions Underlying the Estimates

As discussed earlier, estimating the effect of mining law reform is difficult

principally because no comprehensive data exist on hardrock mining on

public lands. The Department of the Interior (DOI) has been unable to

provide an estimate of the value of production of hardrock minerals on

public lands. Furthermore, the lack of data makes it hard to predict how

many claimholders would choose to maintain their claims when faced with

paying an annual rental or holding fee. Better data from the agencies

responsible for overseeing activities on public lands would provide a more

reliable basis for estimating budgetary effects and making policy

judgments in this area.

Three key assumptions underlie our estimates. They involve the

value of minerals extracted from public lands, the effect of royalties on

22
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production and prices, and the response of claimholders to new holding

or rental fees.

The Value of Minerals Extracted from Public Lands. CBO assumes that

the current value of annual production from public lands totals about $1.2

billion. This estimate is based on a General Accounting Office (GAO)

study that surveyed Western mining operations involving the production

of eight minerals.' The study did not cover all mining operations or all

minerals-which suggests the GAO figure may be conservative--but it did

include copper and gold production, which accounts for a large percentage

of the value of hardrock minerals produced on public lands.

Furthermore, the large number of patent applications recently filed

and pending approval at the DOI (450 applications covering about

150,000 acres) suggests that a significant amount of current production on

federal lands may move into private hands before S. 257 or the

President's proposal could become law. If so, production of hardrock

minerals ultimately subject to a royalty could be lower than many expect

1. General Accounting Office, Value ofHardrock Minerals Extractedfrom and Rematning

on Federal Lands, RCED-92-192 (August 1992).
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i

Hnw Royalties Would Affect Minerals Production and Prices. CBO

estimates that an 8 percent royalty would result in a 5 percent drop in

production in the short run from federal lands. This response is based in

part on data reported in a University of Nevada study on average

operating costs for gold mines and in part on an analysis of production

and price data for other important hardrock minerals.^ We further

assimie that mineral prices will remain generally stable between 1994 and

1998.

How Current Claimholders Would React to New Holding or Rental Fees.

CBO assumes that in the short run about 60 percent of the existing claims

of record would be relinquished when claimants are faced with paying an

annual rental or holding fee. We believe that a significant number of

claims are being held for speculative purposes and that many current

claimholders are likely to drop marginal claims rather than pay to hold

them. Some of these claims are likely to be located and staked again in

later years.

2. John Dobra and Paul Thomas, The VS. Gold Mining Industry 1992" (University of

Nevada Reno, Makay School of Mines, Nevada Bureau of Mines and Geology,

Special PublicaUon 14, 1992).
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Differences Between S. 257 and the President's Proposals

The estimated budgetary effects of the two proposals differ primarily

because of differences in the royalty rate, the holding fees, and the

effective dates of the provisions.

The royalty rate in S. 257 is 8 percent of gross income and would

not become effective until fiscal year 1997. The President proposes a

royalty rate of 12.5 percent that is phased in over three years beginning

in 1995. CBO estimates that receipts from the President's proposal would

exceed those from S. 257 by about $150 million over the five-year period

for this reason.

The holding fee (or rental rate) in S. 257 would total $5 per acre

for each of the first five years following location of a claim and would

escalate in $5 increments every five years until it reached $25 per acre in

the 21st year following location. Holders of new claims located after the

bill's effective date (October 1, 1994) would begin paying the fee in fiscal

year 1995. Existing claims would have three years to convert and would

thus be subject to the rental fee provisions beginning in 1997.

25
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The fee proposed in the President's budget is quite different. It

would be an extension of the $100-per-claim holding fee that was imposed

on all existing hardrock mining claims in the 1993 Interior appropriation

bill (Public Law 102-381). The President would commit some of these

funds-about $17 million annually-to cover the administrative costs of the

mining program. Annual receipts from these fees in 1998 are estimated

to be about $30 million lower than receipts from holding fees in S. 257.

Differences Between CBO and Administration

Estimates of the President's Proposals

CBO's estimates of the receipts generated by the royalty and holding fee

proposals included in the President's budget are lower than those

prepared l^ the Administration. The major sources of the differences in

the estimated royalties are the following:

o The 0£Bce of Management and Budget (OMB) assumed

that the current value of hardrock mining production on

public lands totals about $3 billion annually. As explained

above, CBO assumed an aimual value of production of $1.2

26
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billion. This difference is the principal reason why CBO's

estimates are lower.

OMB held production constant as royalties increased over

time. CBO assumed that production would decline (about

8 percent for a 12.5 percent royalty) as royalties increase.

This assumed decline also has the effect of lowering the

estimate of receipts.

The major sources of differences in the estimated receipts from

holding fees are the following:

o CBO assumes that more of the existing mining claims (up

to 60 percent rather than 25 percent as estimated by the

Administration) will be relinquished when claimants are

faced with paying aimual holding or rental fees.

o In its calculation of the number of mining claims that would

be subject to annual fees, CBO accounts for the fact that

some claims are administratively closed each year. This

27
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assumption has the effect of further lowering the number of

claims subject to the fee.

CXDNCLUSIONS

The proposed mining law reforms contained in S. 257 and the President's

budget have a number of likely effects:

o They generate receipts to the Treasury that can be used for

deficit reduction or other purposes, although CBO's

estimates of receipts yields are smaller than the

Administration's;

o They increase the efficiency and fairness of the way in which

public resources are used; and

o They provide modest support to environmental objectives.

At the same time, they lead to economic costs and disruption:

28
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o They will cause some loss of profits and drop in produc-

tion--aIthough the magnitude of loss appears to be relatively

moderate. We estimate that output would drop about 5

percent with an 8 percent royalty (and 8 percent with a 12.5

percent royalty).

o The displacement of employees will generally be modest

overall, although the local effects may be significant. Such

local effects, if they occur, could be partly or fully offset,

depending on the manner in which receipts from royalties

are shared with states and the amount of employment that

might accompany the provisions on abandoned mines of S.

257.

29
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k[€Molt/^L 6,^
MOURYNE B. LANDING

.^f^^'^'^!^ legislative building:

Chief Clerk of the Assembly /m^'^C7^^^'^?i^ *0' S Carson sueei

Cafson Ciiy Nevaaa 897)0

(702) 687 5739

PaK (702) 687 5%2

HOME:
PO Bo« 138

^-^ ^ -. _ Caison C.iy. Nevada 89702

ST^tntC 01 ^EU9U9 Teiecnone (702) 882 4381

AaHembltf

March 15. 1993

The Honorable Thomas S. Foley

Speaker of the House
U.S. House of Representatives

Washington. D.C. 20515-4705

Oear Mr. Speaker:

Pursuant to legislative direction. I enclose a copy of Assembly Joint Resolution No. 22,

regularly passed by the 67th session of the Nevada legislature and approved by the

Governor of the State of Nevada.

r'ours sincerely

Momyne «. Landing
ChierClerk of the Assembly

MBL:cm
Enclosure
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Assembly Joint Resolution No. 22-Committee on
Elections and Procedures

FILE NUMBER^^..

ASSEMBLY JOINT RESOLUTION-UrgJns Congrcii to rejed ccrttin legiiltUon relited to

aUniag.

WHEREAS, The Nevada Legislature passed Senate Joint Resolution No. 18

during the 1991 legislative session, urging Congress to reject legislation

which would have repealed and reformed the general mining law as amended

to the extreme disadvantage of many businesses and communities in the

western states; and

WHEREAS, The 103rd Congress has seen the rcintroduction of two bills,

one in the House of Representatives, H.R. 322, and one in the Senate, S.

257, which would again attempt to repeal and reform the general mining law

as amended; and

WHEREAS, H.R, 322 and S. 257 are in direct contradiction with the basic

tenants of the general mining law which are essential to a viable mining

industry, spedfKijdiy granting freedom of access and the assurance that devel-

opment and mining of mineral deposits can proceed according to all applica-

ble laws and reguladons without undue intervention; and

WHEREAS. Both bills provide for a royalty on the gross income from

mineral production of not less than 8 percent, an extreme level which would

result in the closure of mines and a significant reduction in exploration for

new mines; and
WHEREAS, In 1992, approximately 58 percent of Nevada's total hardrock

mineral production was produced on public lands and would be subject to the

proposals currently being considered in Congress; and

WHEREAS, The State of Nevada estimates, based on a survey of the produc-

ers of 98 percent trf Nevada's nation-leading production of gold and silver,

that an 8 percent ToyHty in the gross value of production would result in the

following decreases in the first year from current levels:

Percent

From To Decline

Direct Mine Employment: 8,930 7»480 16%
Production in Ounces of

CJold: 6,541.000 6,091,000 - 7%
Mineable Reserves in

Ounces: 81,961.000 72,061,000 12%
Number of Mining Qaims

Held: 40,362 23,856 41%
Net Proceeds of Mine Tax

Paid: $26,639,000 $23,140,000 13%
Sales and Use Tax Paid: $44,617,000 $41,435,000 7%
Exploration Expenses: $88,884,000 $62,245,000 30%
Capital ^nditures: $620,064,000 $582,868,000 6%
Expenditures on Goods
and Services: $1,046,351,000 $950,357,000 9%

and long-term declines are anticipated to be more severe; and
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WHEREAS, Other hardrock minerals produced in the state, including ccp-

per» lead, zinc, gypsum, barite and diatomite, together with substantial

resources of tungsten, antimony, molybdenum and mercuiy would be simi*

larly aifcctcd; and

WHEREAS, Any higher royalty on the gross value of production, such as the

12.5 percent royalty proposed m the Administration's budget, would result in

even higher decreases m employment, economic activity, revenues to the

State of Nevada, loss of exploration and the shortening of mine lives; now,

therefore, be it

RESOLVED BY THE ASSEMBLY AND SENATE OF THE STATE OP NEVADA,
JOINTLY, That the Nevada Legislature continues its rigorous objection to the

proposed reformation of the general mining law and hereby urges Congress

to reject the concept of a gross value royalty which is proposed in H.R. 322

and S. 257, and work toward a reasonable compromise with the mining

industry; and be it further

RESOLVED, That the Chief Qerk of the Assembly prepare and transmit a

copy of this resolution to the Vice President as presiding ollicer of the Senate,

the Speaker of the House of Representatives, and each member of the Nevada

Congressional Delegation; and be it further

RESOLVED. That this resolution becomes effective upon passage and

approval.

!• «^B» 99
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STATE OF ARIZONA

DEPARTMENT OF MINES AND MINERAL RESOURCES
ARIZONA MINING AND MINERAL MUSEUM

Phone (602) 255-3791 1 -8CX)-446-4259 on -wizona ofno

FAX (602) 255-3777

March 11, 1993

The Hon. Richard H. Lehman, Chairman WnK 1 I SJS^
Subcommittee on Energy and Mineral Resources
Committee on Natural Resources
United States House of Representatives
Washington, DC 20515

Dear Mr. Chairman:

As Director of the Arizona Department of Mines and Mineral
Resources, I believe it is my responsibility to transmit our
viewpoint regarding legislation again introduced by Congressman
Rahall that would drastically alter the General Mining Law of
1872. Since our agency has the responsibility to promote the
development of mineral resources in Arizona, it should not come
as any surprise that we are opposed to the radical revision
proposed by H.R. 32 2, and, I might add. Senator Bumper's new bill
S. 257.

I hope you will understand that our position is not simply
one of arbitrary opposition because we like the way it has been
done in the past. Quite to the contrary, our concern is not
materially different than that expressed in the political world
inside the beltway. It is a matter of serious concern that the
economy of Arizona be allowed to continue to grow and provide
good paying jobs for people, just as all of us want that to
happen all over the United States. I am sure you share that
concern.

The mining industry of Arizona provides directly
approximately 19,000 jobs with above average pay. While much of
the mining of the state is conducted on privately owned or
patented land, a significant number of those jobs are at mines
that are on lands administered by the U.S. Bureau of Land
Management or the Forest Service.

It has been proposed by both Rahall and Bumpers that a

minimum 8% to 12 1/2% royalty be attached to the gross value of
all minerals that are produced on the public lands. It is fairly
simple arithmetic to show that in most projects that are
profitable, that royalty is equivalent to at least 16% of net.
There are very few mining projects in Arizona that have a 16%
margin on net earnings.

The end result of the imposition of this tax on the industry
will be the cessation of mining on public lands. While it is
difficult to determine a specific number, our Department

1502 WEST WASHINGTON STREET, PHOENIX, ARIZONA 85007-3210
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estimates that there will be a loss of over 2,000 jobs. A

proportional loss in revenue to both State and Federal

Government, and the losses to supporting suppliers will also

occur. In fact, if the result of the institution of a $100

rental fee on all mining claims is any example, the imposition of

a punitive royalty on minerals will create a loss of revenue to

the Federal Treasury. By way of explanation, the rental fee

caused a reduction in the number of claims held over on public

lands in the fall of 1992 in Arizona. The impact felt was that

the BLM received approximately $57,000 in fees in Arizona in 1992

compared to $167,000 in 1991. This is not good policy for

anyone.

There are areas of interest in the General Mining Law that

needs attention. In particular, the laws that already exist need

enforcement. By that action, most of the land-use abuses could

be stopped. The mining industry is open to significant revision

of the law in the cost of acquiring a patent on the surface and

mineral rights. They have proposed that the patent "purchase"

price be based on real value of the land in question. It is also

possible that the industry would work with the Congress to

establish a reasonably royalty rate, particularly if it could

have some flexibility that would allow room for the marginal

projects. Laws governing environmental degradation and

mitigation, especially in regards to water and air quality

already apply to the industry. The industry has in fact been

able to successfully clean up the water and air around currently
operating projects. More than a billion dollars have been spent

in Arizona alone during the last 20 years for that purpose. The

industry has been working with the Environmental Protection

Agency and the Western Governors' Association Mine Waste Task

Force for about 5 years to develop a comprehensive mine waste

management system that could be codified into rules and

regulations by the various states and the EPA. Because each

state has unique conditions, any such system should be originated

and managed by the states within a basic framework of standards

set by the cooperative effort of the Task Force and the EPA.

To impose the radical changes on the Western Mining States

that are contained in both the Rahall and Bumpers offerings would

cause serious damage to the economies and way of life of those

states. It will also fail in the attempt to solve the federal

budget problem by milking the mining industry. That cow of

plenty will move to greener pastures outside of the United

States. The greater good for the United States as a whole will

be ill-served if either of the proposed bills pass Congress and

are signed into law.

Your support for meaningful reforms to the existing law

which will address some of the perceived concerns of members of

Congress will be greatly appreciated. Reasonable reforms could
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include: the payment of fair market value for mining claim
patents; the establishment of an Abandoned Mined Lands fund from
the revenues generated by a reasonable royalty based on net
profits; implementation of federal reclamation and bonding
requirements when there are no state requirements; and, a small
miner exemption for miners who have less than 50 claims.

I urge you and your colleagues to consider this reasoned
approach. Please don't kill a system that has served the
industry and the country at large extremely well for over one
hundred years because of the misinformation that has been
promoted by a loud and mistaken minority, who want all mining to
stop on the public lands.

Yours truly.

Leroy E. K
Director

cc: Bruce Babbit, Secretary of Inter io:

J. Bennett Johnston, United States Senate
Daniel Akaka, United States Senate
Governor Fife Symington
The Arizona Congressional Delegation
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TESTIMONY ON H R 322

C. C. HAWLEY, PH. D. , INDEPENDENT MINING GEOLOGIST
Suite 300—941 E Dowling, Anchorage, Ak 99518

Phone 907-562-4673; Fax -907-7284

This testimony focuses on three areas where H R 322 is seriously
flawed economically^ or scientifically: These areas are, first,
the royalty and rental schedules; second, the adoption of a
SMCRA type approach for the regulation of mine planning and
reclamation, and third, assumptions that appear to drive
unsuitability determinations with regard to riparian areas. The
comments are from the standpoint of a geologist with extensive
scientific and mining background. Since 1966, most of this
experience is related to Alaska.

1.0 ROYALTY AND RENTAL ISSUES. H R 322 appears driven to a large
extent by revenue needs of the federal government; it assumes
that significant revenues can be gained by the imposition of
rental fees and a gross-type royalty on minerals locatable under
the General Mining Law.

In any analysis of potential revenues, most fees would be paid by
large mining companies. However H R 322, with its emphasis on
self-initiation, appears to assume that a future mining industry
will be widely based similar to that of existing law where
individual prospectors, small miners, explorers and large mining
corporations have roles.

To a large extent, the revenue aims of the bill cannot and will
not be met. Many others have testified on the loss of reserves
and shrinkage of production that will occur nationally at 8%
gross royalty. I would like to add to this testimony in one
specific area, namely its effect on Alaska. Because Alaskan
costs are appreciably higher than those of the contiguous states,
a gross type royalty at any level will hurt Alaska more than the
rest of the states. I am not aware of any Alaska hard rock or
lode mine, either mined in the -past or projected, that couTd pay
an 8% royalty and produce ore at a profit. Conceivably some of
t^e placer mines that operated in gold rush days were rich enough
to, but no currently operating placer mine could pay an 8 percent
royalty to the federal government and meet any other contractual
obl'igations.

The main general point of testimony is that the royalty schedule
knocks out prospectors and smaller raining companies that,
apparently, the self-initiation features of the bill were
designed to protect. At present, a prospector or junior mining
company could obtain a net-smelter royalty in the range of 2-4%
or a net carried interest of about 15% when a discovered valuable
property is turned over to a major mining developer. There is
nothing left at 8% gross; therefore the prospector will not
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search. It is already difficult enough to find deposits th'at are
economically viable. If the new royalty rates are added—the
probability class for new economic deposits will move welL past
the 99th percentile. It has long been a rule of thumb that only
one prospect out of a hundred is significant; under new rules,
the ratio is changed to one in a thousand or perhaps one in ten
thousand. It should be obvious that most of the high-grade and
easy to find deposits in the JJnited States have been discovered
and most have been mined. A modern mining law should focus on
discovery of even rarer deposits, not move in the opposite
direction.

The holding fees also work against the prospector and small
miner. It takes many years to quantify the reserve to the point
that a prospect has value. Even though, under existing law, at
least a prudent person discovery is necessary to hold a property,
a new discovery does not have reserves attached. Thase are the
product of years of detailed exploration and development. Until
these reserves are quantified, the property has no real value.
Under existing law, the prospector has the time to do the
necessary work. Section 104 of H R 322 does recognize in
principle that diligent development should be rewarded, but the
rate of increase in fees means that only a small part of the fee
structure goes into the ground. Until a claim is perfected and
has value, payments of fees to the government would not be
considered a prudent expenditure. The smaller miner will be able
to prospect only a very few claims.

2.0 MINE AND RECLAMATION PLANNING (SMCRA-type approach) One
element of the legislation that established the Surface Mining
Control and Reclamation Act of 1977 was a study of non-coal
surface mining. This study was carried out under provisions of
Sec. 709 of SMCRA, with the intent to see whether SMCRA approach
to mine planning and reclamation would be appropriate to non-coal
mining.

This study was carried out under the auspices of the National
Academy of Sciences by the Committee on Surface Mining and
Reclamation (COSMAR) and published in 1979 as "Surface Mining of
Non-Coal Minerals".

. .

The study found that some non-coal mining, especially . of bedded
type sedimentary deposits, resembled coal mining and could be ,

regulated by the Act. But a general conclusion was:

"... most non-coal mineral mines, despite their obvious
diversity, can be considered in two major groups: the numerous,
mostly small units mining construction materials in all of the
States; and the few gigantic metal mines and other deposits
confined to limited regions. With few exceptions neither of the
two groups is amenable to the coal mining practices addressed by
the Act". Specific areas where there were difficulties in
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application of SMCRA were in: 1) Return to original contour; 2)

exploration practice, 3) control of waste and 4) revegetation. .

Besides the operational difficulties, there is a fundamental
difference in the geochemistry of coal-type and non-coal deposits
that makes several of the provisions of H R 322 absurd.

Briefly all metallic^ deposits are, by the very fact of their

existence, strongly enriched in metallic elements relative to an
otherwise equivalent part of the earth's crust. The amount of

enrichment varies with the type of deposit, its size and its

enclosing wall rocks, but the rocks, ground waters in equilibrium
with the rocks, surface waters and soils derived from
metalliferous rocks are enriched in metals relative to non-
mineralized materials.

A soil overlying coal overburden rocks could be expected to have

an approximately average trace element chemistry. A natural
residual soil overlying a virgin metalliferous deposit would have
elevated metal contents—and indeed prospecting by soil and
vegetation sampling is a major part of modern prospecting for

metal deposits.

A map given with this testimony should make this clear. The

region is in northwest Alaska; it is an upland tundra area with
no hardrock mining. Each + on the map shows the location and

arsenic concentration in a soil sample collected with a 3-foot

long hand-held soil auger. Arsenic was determined analytically
because gold, the sought after element in the venture, is

accompanied in many cases by arsenic.

In a unmineralized region, the amounts of arsenic expected would

most likely fall in the 1-10 ppm range, the common range of all

rocks in the earth's crust. In the search program, only soils

with more than 20 ppm are plotted. More than 90 percent of the

soils sampled in an area 5 miles long contained more than 20 ppm
arsenic; many contained more than 320 ppm, and a few contained

more than 1/2% arsenic (>5000 ppm).

The most strongly arsenic-enriched areas are also the richest in

gold, and further testing can be expected to find hard-rock gold

deposits underneath the areas of anomalous concentrations of gold

and arsenic.

Section 201 (n) (1)(A, B, C) of H R 322 requires the removal,

segregation and protection from contamination of top soils
overlying surface rained metal deposits. These top soils will be

placed back over the deposits after mining. Are we to protect

these soils from further additions of arsenic before we place

them back? Are we to remove the arsenic from the soils?

If we now begin to follow the hydrologic studies called for in H

3
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R 322 and begin to test the ground waters for metals, we are
almost certain to find strongly metal enriched ground waters
within this entire region. Will the existence of these waters

—

natural, not contaminated—be sufficient to deny a mining plan.

The facts presented and questions asked are not to indicate that
metalliferous waters and soils may not be problems, or that such
waters may not need treatment if used in some post-mining uses.
But they appear to indicate that the drafters of H R 322 have no
real knowledge of the natural world—or the mining industry.

3.0 UNSUITABILITY AND RECLAMATION — RIPARIAN AREAS. As in coal
mining, where riparian areas—alluvial valleys—can be declared
unsuitable for coal mining, there is at least a strong
implication in Section 204. (e) that riparian areas may be placed
off limits to mining of locatable minerals by unsuitability
standards.

Riparian areas are also, by geologic fact, the habitat for
alluvial type placer deposits. In terms of numbers of
operations, most Alaska mining operations especially by smaller
operators take place in a riparian environment.

It is known that some placer mining had a severe environmental
effect on downstream users, but the fact is that placer mining is

no longer uncontrolled. Further placer mines are exceptionally
easy to reclaim, rarely have the trace metal problems that
characterize hard rock operations, and in many cases—without the
benefit of the reclamation called for by current State law

—

furnish adequate to very good wildlife habitat. The effects of
placer mining in Alaska are complex and still often poorly
understood.

The table shown as the next display may give some idea of the
complexity of the system. It uses one biologic group—birds— to
examine the effects of mining in a large alluvial valley in
souttowestern Interior Alaska.

' The pre-mine valley was largely spruce-birch forest. The valley
was mined almost continuously by small scale methods from 1912
and by small to medium sized bucket line dredges from 1928 until
1990, except for the years from 1965 to 1972.

The data show that avian species characteristic of the mature
riparian forest diminished as did some raptors (3d column-
decreased); other species increased in mining-disturbed ground
(2nd column) The abundance of some other species (column 4) is

essentially unchanged. There probably was a small overall
decrease in species in the disturbed riparian zone. But in

consideration of the valley as a whole, a net increase in total
diversity likely occurred, as only a part of the valley was
disturbed and some new species favored the disturbed ground.
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TABLE 5.1

Probable Status Changes of Birds Breeding in Tuluksak Floodplain
or at Floodplain Edge

(from this study and Petersen et al, in preparation)

Foraging Guild/
Sub-Guild

Aquatic flsheater

Aquatic

Aquatic/
Ground-brush

Ground-brush/
Browser

Ground-brush

Ground-brush/
Foliage searcher

Foliage searcher

Foliage searcher/
Browser

Timber-driller

Flycatcher

Multiple Forager

Raptor

Raptor (breeding
elsewhere, much
foraging floodplain

Increased
Incl.

Temporarily (T)

Decreased

Hew Gull (T)
Arctic Tern (T)
B. Kingfisher

Pintail
G-w. Teal
Semlp. Plover (T)
L. Yellowlegs (T)
Spot. Sandpiper
W. Tattler
Dipper

N. Waterthrush
R. Blackbird (T)

Ruffed Grouse

Am. Robin
G-c. Thrush
Tree Sparrow
Sav. Sparrow
W-c. Sparrow (T)
Fox Sparrow

Comm. Redpoll

Arctic Warbler -

0-c. Warbler
Yellow Warbler
Blackpoll Warbler
Wils. Warbler

Alder' Flycatcher
Tree Swallow

Gray Jay

Goshawk
Great H. Owl

Merlin

I R-b Merganser

IHarlequln Duck
iSol. Sandpiper
IN. Phalarope
I Comm. Snipe
ILease Sandpiper
I

I

Spruce Grouse

Varied Thrush
Swainson's Thrush
D-e. Junco

Bor. Chickadee
R-c. Kinglet
Y-r. Warbler

N.3-t. Woodpecker

0-s. Flycatcher

Peregrine

Unchanged or
Uncertain

Comm. Merganser

Canada Goose
Mallard
Am. Wigeon
Comm. Goldeneye
C. Yellowlegs

Willow Ptarmigan

Hermit Thrush
G-c. Sparrow
Lincoln's Sparrow

B-c. Chickadee
Bohemian Waxwing

Pine Grosbeak
W-w. Crossbill

Downy Woodpecker

Say's Phoebe
V-g. Swallow
Cliff Swallow
Bank Swallow

Raven

Marsh Hawk
Great Gray Owl
Hawk Owl
Boreal Owl
Am. Kestrel

Golden Eagle
Gyrfalcon

Table from: Environmental Assessment of the Tuluksak River Drainage
as related to the Northland Gold Dredging Operation
Hawley, editor: Table 5-1 from Douglas N. Weir, Consultant,
Aviemore, Scotland

5
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Examination of other types of animals indicates complex but not
necessarily negative effects of mining. All browsers tended to
increase in mining-disturbed ground, as did certain fish. S-almon
are possibly down, although after 70 years of intense mining, the
valley still maintained runs of 4 species of salmon, and salmon
spawned in both disturbed and virgin gravel.

Modern placer mining with controls on effluents and reclamation
is not an environmental disaster and can be used to enhance
wildlife species.

Experience with reclamation in the last few years in Alaska tends
to show that SMCRA type procedures are not-appropriate and can
be counterproductive. In the flood plain environment,
additional ponding that results from mining is perhaps
universally beneficial. Introduction of fine-soils during
reclamation of flood plain would not be productive, rather
armoring by coarse materials should be used to stabilize surface
materials on the flood plain and when actually put into the
streams can provide resting and rearing habitat for fish.

Each geographic region has appropriate technology that can best
be approached from local control of the detailed reclamation
standards— not by the SMCRA-type approach called for by H R 322.

In summary, the revenue approaches adopted by H R 322 will not be
effective for the federal government. They will almost certainly
lead to mine closure and export of exploration. No economic
incentive exists in H R 322 to allow prospectors to continue
their traditional role in discovery. SMCRA-type procedures and
unsuitability called for in H R 322, do not recognize the natural
complexity of non-coal mining. Rigid type reclamation structures
are also inappropriate and can be expected to worsen rather than
enhance species diversification. Meaningful improvements on the
Federal Mining Law can be best carried out by amendments in
existing law.
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Mr. Chairman, Members of the Subcommittee:

INTRODUCTION
This statement is submitted by the Minerals Exploration Coalition (MEC) to the House

Energy and Mineral Resources Subcommittee with respect to H.R. 322, the Mineral

Exploration and Development Act of 1993, which has been introduced by the

Honorable Mr. Rahall with the Honorable Mr. Miller, Mr. Vento and Mr. Lehman as co-

sponsors. MEC requests that this statement be included in the record of the

Subcommittee hearing held in Washington, D.C. on March 11, 1993.

The Minerals Exploration Coalition (MEC) is a professional association comprised of

exploration, mining and service companies and individual explorationists located mainly

in the western United States. MEC has participated for many years in the public

discussions concerning proposed changes to the General Mining Law. Our position

papers have been widely circulated, and our statements before Congress are a matter of

public record. All of these position papers and statements have been directed toward

assuring access to the public lands for the purposes of mineral exploration and

development. MEC members represent large and small exploration and mining

companies and individuals who conduct mineral exploration on the public lands of the

United States. MEC believes that H.R. 322 is detrimental to the best interests of

explorationists and would serve to severely restrict, if not eliminate, exploration efforts

and subsequent mining on the public lands of this country. The consequent loss of

mineral production and good jobs would be detrimental to the country.

GENERAL
H.R. 322 is designed to replace the General Mining Law, not reform it. The General

Mining Law has been amended many times since its passage in 1872 in order to up-date

and fine tune it as times have changed. MEC supports amendments to the existing

statute to fine tune it again in order to make it work better and to help in providing

good jobs and raising additional revenues to reduce the deficit. We believe that some of

the advocates of H.R. 322 are not interested in improving the mining law and making it

work better but in eliminating exploration and mining on the public lands of the United

States.

TITLE n PROVISIONS
We are particularly concerned about the provisions of H.R. 322 contained in Title II -

Environmental Considerations of Mineral Exploration and Development. Provisions

such as those contained in 202 (e) Citizen Suits and 204 Unsuitability Review, together

with a number of other provisions including the ability to halt projects at several stages

will effectively eliminate any future exploration on the public lands. The public lands

have not been thoroughly explored for hardrock minerals, and adequate information for

land use planning, as to where mineral deposits are located, is not available. Hardrock

mineral deposits are rare natural phenomena that are hidden beneath the earth's surface.

They are very small in comparison to the permissive environments in which they can

occur, and unlike surface resources such as grazing lands and trees, cannot be readily

counted. A mineral exploration industry exists in the U.S. because there are

opportunities to discover new deposits, even though new discoveries are becoming

more difficult, time consuming and expensive to make. Mineral deposits are where they

-1-
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are and cannot be moved to more environmentally acceptable locations for mining.

Because deposits are so rare and are fixed in their location, mining of them with

reasonable environmental controls and restrictions in many cases is, and must remain, the

highest and best use of the public lands. Such controls and restrictions are already in

place, such as those cited in section 41 1 (b). These may result in costs so high that the

deposits cannot be mined, but the decision whether to mine should be made by the

miner after the restrictions are defined, not by government agencies in land use planning

done prior to the initiation of mineral activity.

Access to large areas of the public lands which are permissive for the occurrence of

hardrock mineral deposits must be available for mineral exploration. The principle of self-

initiation, which guarantees the right of access to the public domain for prospecting and
claim location, must be preserved if mineral exploration is to be effective. Even though

Isu'ge areas must be available for exploration, only a very small portion of these areas are

being or ever will be mined.

Many of the terms and conditions of Title II of H.R. 322 are totsilly unworkable in a real-

world exploration situation. The requirement to include a mining permit application and
reclamation plans in a plan of operations for exploration, which may be concerned only

with the construction of exploration drill roads, is ludicrous. Mining Permit applications

and reclamation plans can be prepared only after extensive geologic, engineering,

economic and environmental anadyses have been undertaken and fmalized by the

company, which typically requires many years of work and investment Therefore, it is

both impossible to provide anything of value of this nature to the administrative Ijmd

agency at the early stage of exploration, and it is illogical as a requirement. The
Unsuitability Review process will effectively end exploration on the public lands of the

United States because of the time required for it to be accomplished and the ability to

exclude large areas from access for exploration when there is little or no information on
the mineral values present Also, the process gives the land manager the right to say

"no" to exploration and mining many times. In addition it would be a terrible waste of

government resources (time and money) to do unsuitability reviews for mining on lands

where a mining operation will never be proposed. In Nevada, only 0.1% of the total

land base of the state has been disturbed by mining activity since 1860. Even jf an
equal amount were disturbed in the future, why should all of the public lands open to

location be reviewed for unsuitability for mining? These examples are presented to

illustrate the fact that the content of Title II will make exploration, which is the research

and development of the mining industry, virtujilly impossible.

ROYALTY AND ECONOMIC IMPACTS
The royalty provision of H.R. 322 has been the subject of the majority of the discussion

on this proposed legislation for very obvious reasons. Reliable and independent
economic analyses of the impact of federal gross royalties on production project the

death of U.S. hardrock mining. The Davis, Graham & Stubbs-Coopers & Lybrand Study
(2-28-92), the John L. Dobra Study (2-24-93) and the Michael K. Evans Study
(3-16-93) reveal that a 12.5% gross royalty as proposed in President Clinton's report, "A
Vision of Change For America", or of 8% as contained in H.R. 322 would effectively

remove all incentive for industry to pursue new mineral development and would render

many existing mineral deposits partially or wholly uneconomic. The downstream
negative economic impacts on society and federal tax revenues are also addressed in

-2-
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these studies. The industry can absorb some type of royalty based on net vjilue of the

minerals produced, but an ill-defmed royalty or tax on gross receipts for a mineral

product will bankrupt the industry and result in a net loss of revenue to the Federal

Government. If the industry cannot make a profit, there will certainly be no funds
available for exploration to find new deposits and thereby create new wealth.

It is alleged that the public gets no financial return from the mining of minerals

discovered by private exploration efforts on the public land and subsequently

developed, mined and sold, and that no private land owner would allow such things to

happen on his land. But private land owners do not have the power to tax and do not
have a direct interest in creating new jobs. Data relating to sales and use and income,
real estate, severance and net or gross proceeds taxes paid by mining companies
demonstrate that there is a substantial financial return to the public from mining
operations. To claim that governments do not and should not provide incentives of

various kinds to private industry to promote investment and economic development,
does not conform to the facts. Without privately funded mineral exploration on the

public lands by individuals and companies, the deposits would not be discovered and
new wealth would not be created.

CREATING WEALTH
Minerals are one of the few sources of new wealth. As the slogan says, "If It Can't be
Grown, It Has to be Mined." When minerals are mined and sold, they are not simply
transformed into cash which goes into the pocket of an individual or a company.
Minerals are used as one of the bases for our industrial economy which supports our
standard of living and provides additional jobs. We cannot maintain a healthy economy
without production. Destruction of the domestic minerals industry will make us totally

dependent on foreign sources of metals thereby adding significantly to the cost of many
of the products we use as well as add to our negative balance of payments. The dollars

earned from the sale of the minerals that are mined are used primarily to pay operating

expenses, recover capital invested, pay taxes and to fund exploration for and
development of new deposits, thus maintaining the cycle of creating new wealth and
new well-paying jobs.

MEC RECOMMENDATIONS
MEG would support a number of provisions in the proposed legislation which would

serve to answer the criticisms of those who would make wholesale changes in the

General Mining Law, but only if the issues discussed above are addressed to industry's

satisfaction. MEC would support:

1) an amendment to the current law dealing with changes in the location

procedures,

2) a claim rental fee which could be partially offset by diligent development
expenditures,

3) an equitable royalty on net value of minerals produced,

4) a provision for income from H.R. 322 to go directly into a mineral land

reclamation fund for abandoned hardrock mines to be partially administered by
the states.

-3-
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CONCLUSION
It is popular belief that the principles of access to the public lands for exploration and

mining, self-initiation and security of tenure contained in the General Mining Law are

outmoded, and that there are large acreages of mining claims which are not being

diligently explored and developed and which are being used for non-mining purposes.

These beliefs are not true. The General Mining Law is not just a law for the "Old West"

of the 1800's. It has been, in fact, most effective in the years since Worid War II as the

demand for metals has increased and the metals demanded have changed. The fact that

there have been significant increases in the production of a variety of metals from the

public lands since World War II demonstrates that the exploration and mining industry

has great flexibility under the General Mining Law to respond to the raw material needs

of the United States and the worid, and that the public lands have been and are being

diligently explored and the mineral deposits found there developed. For example, from
1980 through 1990, U.S. gold production increased almost 10 fold, and the U.S. has

gained the position of second largest gold producer in the world behind South Africa.

Much of this increased production has come from the public lands, and is a factor in the

balance of payments.

MEG has supported and continues to support the concepts of multiple use, access to the

public lands, self-initiation and security of tenure on these lands continuing to make
them available for diligent exploration efforts. Under the General Mining Law, the

exploration and mining industry in the United States continues to be a vital smd dynamic
part of our economy. We believe that H.R. 322 will substantially restrict, and very likely

eliminate, effective hardrock mineral exploration activities on the public lands of the

United States. Without mineral exploration and the resulting discoveries, there will be
no mining industry on the public lands in this country's future.

We appreciate the opportunity to present this statement to the Subcommittee.
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M.C. Newton, III

P.O. Box 1656

Sparks, Nevada
March 10, 1993

The Honorable Richard H. Lehman, Chairman

Energy and Mineral Resources Subcommittee

United States House of Representatives

818 O'Neil House Office Building

Washington, D.C. 20515

Dear Congressman Lehman:

I am an exploration geologist in the mining industry. I am writing to express my concerns

about the proposed changes in the mining laws, and I would like to have this letter entered

into the record for the March 11'" hearings on H.R. 322. I am going to concentrate on

royalty, patenting, and the provisions of Title 11, which will create an unacceptable business

environment necessarily sending American jobs abroad.

The mining law changes proposed in H.R. 322 impact a major industry, which produces the

raw materials, such as copper, iron, sand and gravel, limestone, etc. necessary to supply the

industrial base of this nation. Perhaps Congress is accustomed to hearing industry lobbyists

extol the dangers of particular legislation on their business, and the tendency is to brush

aside such admonitions. I am not a professional lobbyist. I am a field geologist with years

of experience in mineral exploration, and I know that the mineral industry in this country

caimot survive the provisions of Title II and the high gross royalties proposed.

There are two environments which H.R. 322 impacts - the natural environment and the

business environment. In real life, these two enviroiunents mesh well because of environ-

mentally responsible modem mining practices and the environmental protection laws

already in place in America. In the world that would be created by H.R. 322, there would

be no balance between these two environments and the business risks and costs engen-

dered would simply mean that small mining companies will go out of business and large

companies will explore in other countries and stop investing in America.

Economic impact

In my state of Nevada, 65% of mining properties, most of which are for gold, are on public

land, and more than 50% of production is from pubhc land that would be affected by a

royalty. The general profit margin now for mining these low-grade ore bodies is 6-12% and

is tied to the international price of metal over which neither the industry or the U.S.

government has any control. In general, the profit margin for all mining is less than 10%,

and if mining companies were insured of even an 8% return they would be happy. The
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effect of an 8% gross royalty on existing mine properties, many of which have underlying

obligations to claim owners, will be near-term closure of most of them. And there will be

few mines opening up in the future. There will be no incentive for future exploration and

development, not only for revenue reasons, but because of the restrictions and risk to

investment in the provisions of Title II.

As with so many poUcies aimed at restricting development on pubUc land, the hardest hit

will be rural America. The boon to the economy in rural western U.S. commimities from

gold mining in the last twenty years has been enormous. In Nevada alone, there are 44,000

people employed in primary and secondary jobs related to the mining industry. The
average income in the mining industry in Nevada in 1991 was $37,000, compared to an

average of $22,000 for the rest of the state. These are high paying jobs producing a

profitable commodity for America; they cannot be replaced by government supported jobs-

project type employment in reclamation. If this bill becomes law with the provisions of

Title n, exploration on public land will cease, and tens of thousands ofjobs will be lost

Published estimates of 10,000-30,000 jobs total being lost in the western states are too low.

At least 30,000 jobs will eventually be lost in Nevada alone.

Because metal prices are set by the international market, increasing the cost of mining in

America will make this coimtry less competitive for mining investment dollars. Mining is

truly an international industry because its members operate in geologic provinces on a

global scale, which are not demarcated by national boundaries. Western America is

blessed with occurrences of gold deposits, and, as Forbes magazine recently published,

Asian countries will buy all the gold America can produce. But, if this bill becomes law,

mining companies will not be exploring in this country. Unlike the coal industry, for which

economics require that the bulk of its market be reasonably close to the source of produc-

tion, metals can economically be sold anywhere in the world. The bottom Une is that metal

mining companies don't have to operate here, and ifyou create an unfavorable business

climate, they won't operate here. Congress and the administration will be sending Ameri-

can jobs overseas.

Royalty

The days of getting rich from bonanza high-grade gold in veins are over. Modem techno-

logy enables the production of gold from veiy low grade bulk-minable deposits. Gold is a

commodity like soy beans; it is worthless lying in the ground. But it can be extracted,

refined, and sold to other countries by Americans. The argument that America gets

nothing in return for mining is untrue. In addition to the property taxes, sales taxes, income

taxes, etc. that all companies pay, mining companies in most states pay "net proceeds" or

"severance" taxes, that no other industry has to pay. Foreign-controlled companies

commonly reinvest in this coimtry rather than pay the exorbitant 30% federzd witholding
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tax for repatriation of profits. Since when was it considered bad to encourage foreign

investment in this country?

The imposition of a comprehensive royalty by the federal government, applicable to all

commodities in all situations, makes it difficult to arrive at a single fair royalty rate. Some
conmiodities, because of the expense of mining and processing involved can economically

only handle a royalty rate lower than other commodities. For example, some undergroimd

copper mines, requiring expensive deep exploration drilling and expensive mining tech-

niques and processing procedures for a conmiodity of relatively low unit value can only

handle a 3% net royjdty on a profit versus risk basis. To allow for some royalty to be

available for claim holders from whom mining companies will lease properties, a net

federal royalty of2% net may be all the industry can handle.

When a company enters into an agreement involving royalty with private parties or other

companies, the company has already assessed the geology and mineral potential of the

property, has a realistic idea of the costs of exploration, development, and mining, and has

arrived at an acceptable royalty figure for that particular property. A blind comprehensive

royalty which does not allow for variation from property to property and commodity to

commodity must necessarily be low, or some commodities will not be profitable.

In addition, H.R. 322 makes no allowance for existing underlying agreements with claim

owners, which may already involve a relatively high royalty. With no such grandfather

clause or without stipulations that the federal royalty should only apply to claims staked

after the enactment date, companies will either have to pay the new royalty on top of their

underlying obligations, renegotiate the underlying agreements, or walk away from their

mines.

When mines experience reduced profitability due to decreased metal prices or increased

costs such as royalty, they have few alternatives other than to reduce exploration expendi-

tiues for new reserves, raise cut-off grade, and/or lay off workers. Reducing exploration

and raising cut-off grade mean that potential ore will be left in the ground, shortening mine

lives and actually causing new mining disturbance elsewhere more frequently than would

otherwise be the case.

Patenting

Rare instances where unscrupulous small operators reaped a profit fi-om patented ground

used for purposes other than mining have been ridiculously overpublicized, which has

contributed to the inappropriately bad image of the industry as a whole. Only 03% of

patenting cases have been abuses of the system for purposes other than mining. In over

99% of cases, mineral patenting has worked as was intended, to promote the legitimate

development of America's mineral resources.
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Probably the most important reason for patenting is to obtain "Security of Tenure". This

security of title enables a company to obtain bank loans for mining. Banks require

assurance of security for their investment, and without the security of "discovery" by legal

precedence, stripped away in Title IV, and with the abiUty under Title II of the admini-

stering federal agency to capriciously stop mining or change requirements at any time
impacting the economics of a project, patenting becomes even more important for financial

assurance.

Patenting merely indicates that the property has been set aside solely for the purposes of
mining. It allows companies to develop a mine without some of the restrictions that would
apply to casual use, such as not being able to construct permanent buildings on the site and
constantly having to seek approval from the government for every detail of operation, for

example, for every drill road or pad. And it allows companies control over access to the

property, necessary under the strict safety and health regulations under which every

industry operates. All laws pertaining to environmental protection and reclamation and
royalties can still apply to the patented ground, and after mining is over, reversionary

clauses can return the land to the govenmient

The federal govenmient commonly sells land for purposes such as residential expansion,

and there is no move to stop that practice. Mineral patenting has been singled out for

repeal because of the cries of abuse and the token patenting fees.

The patenting fees of $2.50-5.00 an acre have been overemphasized, when the BLM has
demonstrated that over the last ten years the average cost of proving a valuable mineral
deposit and carrying out the other necessary requirements for patenting such as mineral
survey, was a minimum of $37,900 per claim ( > $1800 per acre). As an example, to say
that it would only cost American Barrick Resources $10,000 to patent its Goldstrike Mine
in Nevada is to misinform; that company has spent a billion dollars in developing new
technology enabling mining, in proving a valuable deposit by drilling and assaying, and in

feasibility studies, environmental impact studies, etc. that are part of the application

process. No one is saying the patenting fees should not be amended to reflect fair market
value, but to scrs^ mineral patenting altogether because of the above two arguments is

misguided.

Title II

Title n contains the most restrictive regulations on mining that have ever been proposed.
It reflects a philosophy that mining should be curbed and restricted wherever possible.

Title II will take away the "right to mine*. It is the intent of the general mining laws and
the Federal Land and Policy Management Act of 1976 that mining shall be allowed on
public lands within the guidelines of the Secretary's authority to take any action necessary
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to prevent unnecessary or undue degradation of the lands. Under Title n, with the

unsuitabillty review and the unprecedented discretionary powers of the BLM and USPS
under duress from special-interest citizens' groups, decisions concerning on what public

land mining will be allowed, whether a mine will be permitted at all, and whether to stop

operations at any stage of development, will be made solely at the discretion of individual

government workers. The guidelines and philosophy under which these workers operate

will be dictated by their superiors, and those positions in the Interior Department are pres-

ently being filled with members of special-interest groups such as the Wilderness Society

and the Sierra Club, whose special interest is removing public land from multiple use. In

the effort to reform an old law, the chance of creating a new system capable of even greater

abuse is evident.

Title II would create an unacceptable business environment

Even basic exploration which may require rudimentary access road excavation will fall

under the same severe regulations as mining, requiring a full-blown plan of operations with

a 12-month waiting period for water quality monitoring, 4-week publication notice in a

newspaper during which time any citizen or agency may file comments and then request a

public hearing, which if requested, will be held within no specified time frame. The agency

then may either approve or deny the plan, again within no stated time frame. If a plan of

operations is approved, complete inspections for corapUance are mandatory at least every

quarter. The operator must institute an unspecified monitoring and evaluation system and

submit quarterly reports on the results of the monitoring and evaluation process. Any
person may request an inspection at any time.

For any perceived violations of a plan of operations, any provisions of the Act, or any

regulations promulgated pursuant to the Act, any citizen may file complaints and after 60

days conunence a civil lawsuit in U.S. district courts against the operator or the Secretary,

all potentially at the cost of the operator.

For any decision made by the Secretary concerning any step in a plan of operations or for

any perceived violation of the plan of operations or any provision of law, any citizen may
request review and a public hearing. Just to get a simple plan of operations approved

could take years. Title II codifies the ability of individual citizens to delay and thwart

mineral development projects until the economics become unviable. This has been the

successful practice of environmental activists for decades, and it was for this purpose that

the citizen intervention and suit clauses were written into Titie II.

Htle II would create a completely unfavorable business environment. Regardless of what

rental fees and royalties may or may not come out of Congress, if Htle II passes, mining

companies will immediately begin to move out of America. Companies will not be willing

to invest the enormous sums required to explore and develop nor will banks make loans
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for mining projects in a setting wiiere regulations can change capriciously and on a case by

case and regulator by regulator basis, and any citizen can have them shut down after any

stage of investment, llieir money will be invested in other countries instead of America.

Unsuitability review

The unsuitability review and land use policy provisions of Title II will enable any area of

any citizen's choice to be withdrawn from mineral entry forever, without even having

mineral potential assessed. The criteria for withdrawal are extensive and nebulous,

including such things as perceived damage to "aesthetic values".

Ostensibly, exploration requiring no road excavation, can still proceed on lands declared to

be unsuitable, and if a plan of operations is submitted the unsuitability statiis will be re-

viewed. But companies will not invest exploration dollars on these lands with so little

assurance of fruition. In reality, once these lands are designated as unsuitable, they will be

closed to mineral exploration for ever. And, in the future, they will not have the benefit of

being reviewed in light of technological advances in reclamation and environmental

protection.

Ore deposits are where they exist, not where we want them to be. Even we specialists in

the mineral industry would be hard pressed to designate areas that have no potential for

mineral development in the present or in the future. The BLM and USPS cannot make
realistic assessments of what lands would be endangered by mining or could not be

successfully reclaimed with advanced or future technology. When exploration for mining

purposes is arbitrarily restricted, the nation that depends on that mining suffers.

Federal reclamation and environmental protection standards

It was just thirty years ago that this nation became aware of littering, water pollution, and
air pollution, and today there are 35 statutes under which mining is regulated, including the

Clean Water Act, the Qean Air Act, and the Endangered Species Act. The mining

industry does work against the backdrop of the past hundred years of poor environmental

protection and reclamation practices. But, in the last decade, the American mining

industry has led the world in establishing practices that enable the development of our

natural resources in an environmentally responsible manner. This is a record of which we
in the industry are proud, and it has been done within the framework of the "archaic"

mining laws, because the standards are there in other laws.

The Mining Law of 1872 has been modified over the years by 37 statutes, and a host of

federal and state environmental laws have been passed which apply to mining activities

under the existing mining laws. Additional federal standards in the mining laws are

unnecessary, and the argument that they will prevent future catastrophes requiring tax-
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payer clean-up is indefensible. For example, in the case of Summitville, Colorado, existing

statutes were stringent enough to have prevented the damage. In this case there appears to

have been a combination of operator negligence and ineffective application of the existing

laws. Human beings make mistakes. The answer is education, not additional regulation.

Title n calls for comprehensive federal standards applying to every locale and every mining

situation. Some of the provisions, such as topsoil storage, are not applicable in some

terrains, such as in desert alluvial basins. It is better to allow states to develop their own

standards and enforce those regional laws. In the only two states where there is public land

with mining activity and inadequate state requirements, there are moves to correct this at

the state level. In addition, the proposed federal standards are patterned after coal mining

regulations, and allow regulator discretion in reclamation requirements, which could mean

a regulator could require back-filling a hardrock open pit, which is economically impossi-

ble, as indicated by the National Academy of Sciences 1977 Cosmar report.

The detailed environmental protection and reclamation provisions in Title n are a

staggering example of federal overregulation. Title II represents a gross extension of

federal micromanagement, and It will necessarily increase the size of the government

bureaucracies and government spending required to implement its provisions. The

argument that increased federal revenues from rental fees and royalty will cover these

expenses should be viewed skeptically as the the size of the industry contributing the

revenue v^dll be dramatically reduced. Even this year, it will be shown that the expected

burgeoning of the federal coffers from the claim rental fees in the Interior Appropriations

Act will not materialize. Industry surveys indicate that 50-85% of existing claims will be

dropped before August 31. The risk of losing valuable land position is evident, but for a

large company to spend $3V2 million dollars on claim holding costs in addition to the tens of

millions of dollars it spends anually in the normal course of exploration, will nofhappen.

Small miners with more than ten claims cannot afford the rental fees and may be out of

business this year.

Conclusion

Recycling is an important source of metal, and it will become increasingly important in the

future. But it caimot supply all the raw metal used in industry. As an example, 51% of the

steel presently used in manufacturing an automobile is recycled, and this includes reusing

shavings and cuttings from the automobile manufacturing itself. The other 49% has to

come from newly mined metal. Until we can mine asteroids, centuries away, new metal

must come from the earth, and this necessarily means digging holes and extracting rock.

H.R. 322 would jeopardize the very existence of the industry that provides copper, zinc,

iron, chromium, nickel, and the multitude of other elements and minerals essential to

maintain the manufacturing prowess and high standard of living of this nation. The U.S.
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Bureau of Mines projects that 1993 U.S. consumption of copper will exceed 2.2 million tons

and that U.S. mine production of copper will approach 1.8 million tons. We should be

striving to maintain our virtual self-sufficiency in copper rather than implementing policies

that will cause increased dependence on foreign sources.

Title n is the legacy of a time when congressmen could indulge in sponsoring legislation to

increase the size of government bureaucracies such as the BLM and increase government

spending and overregulation. But with the ever expanding budget deficit, we all know this

has to cease.

This really is a situation where cutting off the hand to save the arm could result in the

death of the body. In passing unduely stringent provisions to protect the natural environ-

ment and to raise federal revenues, the business environment for mining will become so

imfavorable that future mineral exploration and development on pubhc land in this country

will end. To me personally, it will mean losing my job and my family's financial security.

The mainstream of Americans are interested in jobs and the economy as well as protecting

the environment The complex issue of coupled resource development and environmental

protection tniely requires objective and rational treatment

H.R. 322 is not the proper vehicle for this rational treatment Title IT is so intricately laced

with wording to thwart business activity, it cannot be fixed by simply making technical

amendments or even removing whole sections. Another bill with a less restrictive frame-

work is necessary.

Sincerely yours.

Maury Claiborne Newton, in, PhD
Consulting Geologist

cc: Congressman Philip R. Sharp

Congressman Austin J. Murphy
Congressman Edward J. Markey
Congressman Nick J. Rahall, II

Congressman Lany LaRocco
Congressman Nathan Deal

Congressman Peter A. DeFazio

Congressman Tom Barlow

Congressman Barbara F. Vucanovicfa

Congressman Craig Thomas
Congressman John T. Doolittle

Congressman Wayne Allard

Congressman Scott Mclnnis

Congressman Richard W. Pombo



572

(iOLDSTRIKE MEVES ESC.
HO. Box iQ • F.lko. \cvada 80803 • Telephone (702) 738-8043

March 1^ 1993

Honorable Bruce Babbitt, Secretary

United States Departnient of the Interior

Washington, D.C.

Dear Mr. Secretary:

Re: House and Senate Teatimony on Mining Law Reform

Let me introduce myself. My name is Robert M. Smith and I am President of Barrick

Goldstrike Mines Inc. ("Barrick"). I have reviewed the written testimony prepared and

subniitted by you on March 11, 1993 to the Subcommittee on Energy and Mineral

Resources of the House as well as the written testimony prepared and submitted by Mr.

Phil Hocker on behalf of the Mineral Policy Center. I understand that you (and perhaps

Mr, Hocker) also intend to testify before the Mineral Resources Development and

Production Subcommittee of the Senate next Tuesday. Bodi written testimonies contain,

in my judgment, a number of errors that should be called to your attention before you

testify on Tuesday. I realize that the facts necessary to support your testimony had to

be gathered in a hurry. Nevertheless, because so much of your testimony and Mr.

Hocker's testimony fbcused on Barrick and its patent applications, I feel compelled to

correct and supplement the information you have available to you. Most of what I will

say in the paragraphs that follow can be confirmed directly by contact with the Bureau

of Land Management ("BLM") in Nevada who worked on Barrick's patent applications.

At the outset I would like to introduce you to Barrick. In early 1987, Barrick purchased

the Goldstrike Mine in Central Nevada. For approximately ten years prior to our

purchase, the Goldsb-ike Mine had been a marginal producer, yielding little gold and

aeating few jobs. Since that time however, Barrick has invested over one billion dollars

in the mine. It directly employs some 1,350 p>eople and indirectly employs another

5,000 people in central Nevada.
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With respect to the patenting process, the data presented to you for use in your

testimony in not complete. First, Barrick was not even ir a position to consider

patenting until it had spent nearly $500 million on the properties. This money was
necessary to prove up the full mineral potential of the property and to refine the

information necessary to demonstrate our ability to commercially process the ore at

Goldstrike that Barrick felt was necessary to support its patents. This investment and
the generation of data took nearly four years. In 1991, having made a huge investment

in the mine, Barrick felt that it was appropriate to obtain the security of title offered by

the patenting process of the General Mining Law. Following that decision, in February

1991 Barrick engaged an engineering and surveying company to review all of its claims,

identify survey monuments and claim boundaries and otherwise perform the types of

pre-application homework recommended by the BLM in its patenting manuals and
materials. This process involved several surveyors and engineers full time over an
approximately three-month period.

After completing our "homework", in June of I99I Barrick filed an application with the

BLM for mineral survey, the first formal step in the patenting process. The BLM
approved the request and appointed a certified Mineral Surveyor to Barrick's project.

The surveyor and his field crew spent nearly five months preparing the mineral

surveys. The BLM Cadastral Survey Group then spent the next four months reviewing

the Mineral Surveys before the surveys were approved. While the mineral survey

review process was ongoing, Barrick began preparing mineral patent applications. As
recommended by the BLM patenting manujil, Barrick held a pre-application meeting
with BLM employees in order to learn how to prepare the best p>ossible appUcations.

Barrick spent over two months preparing draft applications wiUle the mineral surveys

were being reviewed.

The first mineral survey was approved on February 20, 1992, almost nine months after

Barrick had formally started the patenting process. Shortly after the approval of the

first survey, Barrick submitted its first patent apphcation. As each subsequent mineral

survey was approved over the next seven weeks, Barrick submitted an additional patent

application. At this point, the patent application process becomes entirely internal to

the BLM. The length of time for this part of the process, called the "in-house
adjudication", depends on several factors. Probably the most significant fartor is how
many patent applications were waiting in line ahead of Barrick's application because the

BLM processes patent applications in the order in which they are filed. The other

critical factor in the speed of adjudication is the quality of the application. Barrick

understood from its pre-application meeting with BLM the sensitivity of the

adjudicators to completeness and precision. Because of the sensitivity, Barrick was able

to prepare applications that required only minor amendments during the adjudication

process. In each case where a revision was required, Barrick responded promptly.

72-558 0-93-19
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Although we do not have hard data, we understand that errors and onussions in

preparation of applications can lengthen the adjudication process by several months.

On September 9, 1992, the adjudication process was completed- This portion of the

process took approximately six months. It could have been longer or shorter. We
understand that Barrick's applications were processed in the ordinary course of

business and the applications required far less amendment or correction than is typical.

Following issuance of the first half mineral certificates, Barrick became aware of the new
mineral examination "pilot program" that BLM had been working on for over a year.

The pilot project would permit BLM to utilize certain qualified mineral examiners that

are not directly employ&d by BLM to assist in the mineral examination. We understand

that this is essentially the same process employed for mineral examination by the

National Park Service and the National Forest Service for years. By letter dated October

16, 1992, BLM invited all patent applicants in Nevada and California to participate in

the pilot project. Barrick was the first to respond. While the guidelines for the process

were being developed, Barrick undertook a search for the most qualified private

mineral examiners available that would assure acceptability by BLM and the success of

the pilot program. Barrick contacted Mr. Richard Harty, United States Forest Service

Certified Mineral Examiner No. 002, and got his agreement to act as die third party

mineral examiner under the BLM program if the BLM program was formally

authorized. Not only is Mr. Harty a Certified Mineral Examiner and Review Mineral

Examiner for the Forest Service, he is also a member of the Forest Service Certification

Board for Mineral Examiners and was the lead mineral instructor in the Phoenix

Training Center of the BLM for several years. In anticipation of the pilot program,

Barrick's staff worked diligently over the next two months to organize the masses of

geologic engineering and other data that would be necessary for the mineral

examination. In December, the pilot program was given formal approval and Barrick

immediately executed a Memorandum of Understanding involving the BLM, Barrick

and the third party mineral examiner.

Mr. Harty worked closely with dw BLM Certified Mineral Examiner and Certified

Mineral Review Examiner appointed to the project to assure the highest level of

accuracy and completeness in the mineral repwrt- Although there could be no serious

contention that the claims at Goldstrike do not meet the "discovery" test, BLM - not Mr.

Harty - made all final evaluations and deternui\ations. If you will review the mineral

report you will conclude that it stands second to none. The mineral report was formally

approved by the BLM on February 12, 1993, nearly two years, thousands of man-hours

and three quarters of a million dollars after Barrick started the process.
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In summary, the speed with which Barrlck has gone through the process has been

partly the result of hard work, diligence and careful compliance with BLM guidelines

and partly the fact that there were few applications ahead of Barrick's in the

adjudication process. Our view, which corresponds with the testimony you delivered

to the House Committee on Thursday, is that we have a legal right to issuance of our

patents if we have met the applicable legal requirements. We are further of the view

that we have dearly met those requirements.

Mr. Secretary, 1 hope that this information helps to set the record straight and will be

useful to you in your future testimony. I would be happy to provide more detailed

information if you would like.

Yours truly,

Robert M. Smith

President.
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June 23, 1993

The Honorable George Miller

House Natural Resources Committee

1324 Longworth House Office Building

Washington. DC 20515

Dear Representative Miller:

On behalf of the Association of American State Geologists (AASG), I am
pleased to provide you writh the attached copy of a resolution relating to

mining law reform legislation. This resolution was adopted at the 85th Annual

Meeting of the AASG held in Coeur d'Alene. Idaho on June 6-9, 1993.

Sincerely,

Morris W. Leighton

President, AASG

MWL:dms

anwxtocs\u»o\mhhg.rao
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•EXECIJTIVE COMMFTTEE MEMBERS

WHEREAS

,

WHEREAS

,

NOW THEREFORE

TO THE UNITED STATES CONGRESS

the individual states represent great
diversity in their natural resources; and,

the states have in place various environmental
protection programs

;

BE IT RESOLVED, that the individual states
should receive primacy under current mining
law reform before Congress. Further, be it
resolved that discretionary powers of the
Secretary be subject to oversight through a
AASG-Federal Advisory Committee. And, be it
further resolved that the state's share of
royalties, generated as a result of mining law
reform not be subject to Federal overhead
deductions

.

Morris W. Leighton, President
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BRUSHW[1LLIM]^[M T^eTa^"i::e..e
EfsiGiNEERED MATERIALS Cleveland, Ohio 44110

216-486-4200

Hugh D. Hanes
Vic« President, Environmental

and Government Affairs

March 18, 1993

The Honorable Richard H. Lehman
Chairman

Subcommittee on Energy and Mineral Resources

Committee on Natural Resources

United States House of Representatives

Washington, DC 20515

Dear Congressman Lehman:

Re: HR 322 -- Mineral Exploration and Development Act of 1933

I listened with great interest to Secretary of the Interior Babbitt's testimony at the hearing

on the subject Bill on March 11, 1993, especially his comments regarding the patenting

process. Throughout the Mining Law debate, including the Secretary's testimony, the

patenting process has been depicted as a "land-grab" by industry to convert public lands to

private ownership at little expense. Nothing could be further from the truth as the Brush

Wellman experience demonstrates. Please make this letter, including the attached testimony

given at the Senate hearings in December, 1991, a part of the hearing record.

Brush Wellman is a publicly-held, domestic corporation which is a producer of beryllium,

its alloys, and compounds. We are the only fully-integrated producer of these strategic and

critical alloys outside the former Soviet Union. With our holdings in Utah, we are

essentially independent of foreign raw materials to support this production.

Currently, we have on file with the BLM in Salt Lake City 8 patent applications which cover

103 lode claims, 85 surveyed mill sites, and 87 aliquot part mill sites. These claims and mill

sites include 2,027.5 total acres of public land located in the western Utah desert more than

30 miles from the nearest permanent inhabitant.

Secretary Babbitt chose American Barrick as an example to advocate against the so-called

"fast track" patenting process even though he admitted in his testimony that nothing

improper was done. However, we believe that the Brush Wellman experience more typically

reflects how the Mining Law was intended to work in the discovery, development,

commercialization, and securing of tenure on claims, as well as the time schedule of the

patenting process.
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In the early 1960's Dr. Norman Williams and his geology class from The University of Utah
discovered the presence of low-grade beryllium ore while on a field trip. This discovery

caused a flurry of prospecting and staking of claims by local prospectors over a 300 square

mile area of the west-central Utah Desert.

As described in the attached Senate testimony, beryllium is located in thin veins or lodes

extending from the surface to over 600 feet deep and is covered by rhyolite, a hard granitic

rock layer. To locate these minerals, hardrock drills are used and assays taken of the drill

cuttings. Since Brush Wellman started their exploration and development program, we have
drilled and assayed over 1.5 million feet at today's cost of over $8.00/ft. of drill hole.

In parallel with the exploration program, it was necessary to develop a new technique to

extract beryllium from the low-grade Utah ores. Once sufficient reserves were discovered,

Brush Wellman made the capital commitment, and, based on the new extraction technology,

started operating in 1969. In the intervening years, we exceeded the $100/claim minimum
requirements by opening new pits as needed, and adding to our proven and probable
reserves.

When the debate over the Mining Law was renewed in 1988, our focus changed to the

patenting process. The next two years were spent in perfecting our claims by better defining

our proven and probable reserves, and in 1991 we filed our first applications for mineral
survey. Once the legal work was completed, nearly a year was spent by a BLM-appointed,
Brush Wellman financed (as required by law) cadastral (land) surveyor. Having satisfied

all the requirements under the law we were allowed by BLM to file our patent applications

in the period from June to October, 1992. Just last week the first public notification of our
patent applications was given and we are told the applications are cturently in the

adjudication process. Once this is completed, the first-half final certificates should be issued,

if not stopped by executive fiat or a change in the law.

Mr. Chairman, we've been on the "fast track" for nearly 3 years after spending over 20 years

in exploring and developing our claims. Of course we tried to expedite the process since

the proposed changes in the law threatened to eliminate our right to secure teniu-e. To do
otherwise would be irresponsible to our employees, our shareholders, and the public. To
date, we have spent over $10,000,000 to develop and patent these claims which is equivalent

to nearly $50,000/claim for the mineral estate contained in our patent applications. In

terms of the surface estate, we've spent nearly $2,500/acre for the lode and mill site claims.

To deny us and others in similar circumstances the right to secure tenure on these lands
after such a long, expensive procedure would be a serious taking of rights under existing law.

We have argued long and hard in favor of patenting and feel strongly that this principle

should be retained in any revision of the General Mining Law. At a minimum, if the law
with respect to patenting is changed, existing applicants should be "grandfathered" at the
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point of Application for Mineral Survey since that is the point at which the company loses
control and the process is turned over to the Government.

As stated in previous testimony, we stand ready to work with the Congress to assure fair and
equitable treatment for all parties involved.

bmcerely,

I Hugh D. HanesHugh

HDH/clh

Enclosure
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TESTIMONY OF HUGH D. HANES
VICE PRESIDENT FOR ENVIRONMENTAL AND LEGISLATIVE AFFAIRS

BRUSH WELLMAN, INC.

Before the Subcommittee on Mineral Resource Development and
Production of the Senate Energy and Natural Resources Committee

December 18, 1991

Mr. Chairman, I am Hugh Hanes, Vice President of Environmental
and Legislative Affairs for Brush Wellman, Inc. Until recently, I
was General Manager of the Beryllium and Mining Division and had
responsibility for our mining and extraction operation located near
Delta, Utah. Brush Wellman is the Free World's only integrated
supplier of the metal beryllium, beryllium copper alloys, and
beryllium oxide ceramics. Brush Wellman 's mine in Utah is the only
operating beryllium mine in the world.

The highly unique properties of these beryllium materials make
them critical to some of the country's most sophisticated defense
and aerospace systems. Every strategic missile system in the U.S.
Defense arsenal contains beryllium components which are critical to
its performance. For example, the land based Minute Man III & MX,
the sea based Trident and the airborne S.A.C. systems all depend on
beryllium for guidance and nuclear weapons components. Many of the
sophisticated smart weapons employed in the recent action in the
Persian Gulf (Desert Storm) used beryllium in critical structural,
optical, and electronic applications. The "Smart Bombs" were
guided to their targets by optical and laser systems which depend
on beryllium components for their performance. Beryllium copper
alloys are used commercially in the most advanced auto electronics,
computers, integrated circuits, telecommunication, and oil
exploration systems. Because of its importance in Defense Systems
and in critical civilian applications, beryllium is one of the
materials stockpiled in the National Defense Strategic Materials
Stockpile.

Prior to 1969, the domestic beryllium industry was totally
dependent on beryl ore from foreign countries such as Brazil,
Zimbabwe, People's Republic of China, and India. In the middle
60 's. Brush developed the technology to extract beryllium from low-
grade Utah ores and, as a result, we made one of those "bet your
company" decisions and built an extraction plant in Delta, Utah
which integrated us backward into the mining business. This move
was of great strategic importance to both Brush Wellman and the
Country, since it meant we were no longer dependent on foreign
supply of ore for this critical material from politically unstable
countries.

First, let me quantify the magnitude of the technical problem
which we face in mining Utah beryllium ore. This ore, which
contains only 1/4 of 1% beryllium, lies in thin layers extending
from near the surface of the earth, down to over 600 feet in depth.
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At ground level, the ore bodies are covered by rhyolite, a hard,
granite-like volcanic rock, which must be removed by drilling and
blasting. For every 4 pounds of beryllium extracted, we haul l-ton
of ore over 45 miles from the mine to the mill. To access the ore,
we remove 20 tons of overburden for every ton of ore mined.

Opponents of the Mining Law portray us as randomly disturbing
the landscape in search of minerals. Actually, our mining crews
operate with surgical precision. In order to locate our current
reserves, we have done over 1.4 -mi 11 ion feet of exploratory
drilling. This exploration program, conducted over more than 25

years, if allowed to be completed, will allow us to potentially
reduce the nearly 1,000 claims which we have staked to focus on
less than 100 patented claims. To date, we have spent over $8.0
million to locate these claims and have committed another $2.0
million to complete the patenting process. This is hardly the
$2.50/acre land giveaway portrayed by opponents of the current
mining law.

Public concerns are often expressed about the impact of mining
on the environment. We have on file with the Utah Division of Oil,
Gas and Mining a 30-year mine reclamation plan which includes
appropriate financial assurances. This reclamation plan was filed
over a decade ago and is periodically reviewed and updated. We
believe that this authority should properly reside with the state
as it currently does.

Although opponents of the Mining Law portray it as a giveaway
to industry, the public benefits in many ways. First, we have
consistently provided quality employment, even during the mining
depression of the early 1980 's, resulting in tax revenues. The
company itself, along with the many suppliers of goods and services
which we support, also provide substantial tax revenues at the
federal, state and local levels. The benefit to the public should
be obvious to the most casual observer.

The cvirrent Mining Law allows the establishment o'f tenure
through patenting where commercial quantities of minerals are
discovered. This is a feature of the law that must remain
unchanged because it fixes one of the major variables in mining,
ore supply, and allows for long-term planning. While threatened
changes in the law have caused us a certain sense of urgency in

proceeding to patent our unpatented claims, the long, complex, and
expensive process precludes a "head long rush" to patent. When our
patents are issued, we will have spent well over $50,000/claim;
again, hardly a giveaway program.

Mr. Chairman, I have attempted to describe in this short
presentation a mining and extraction process which is very cost
sensitive and an exploration process which is precise, but costly,
as well. While we, like most profitable industries, can absorb
minor increases in cost, significant changes in the cost picture

Page 2
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could force us to leave lower grades of ore in the ground, thus
decreasing our reserves. Ultimately, we could be forced to turn
once more to foreign beryl ore or to take our mining and extraction
process off-shore, closer to the supply of beryl ore.

We, like our responsible colleagues in the mining industry,
abhor the illegal practices of a few unscrupulous operators, which
have been highlighted by opponents of the mining law. However,
these cases are few and far between and can be handled under
existing law. In order for the minerals industry to stay strong,
the basic right to patent our raw material supply must remain. On
the other hand. Brush Wellman could support the principles of
either reversionary rights or payment of fair market value for
these patents.

Mr. Chairman, Brush Wellman is proud of the role that we have
played in supplying the unique material beryllium for the strategic
defense systems of our country. But going beyond the defense
issue, beryllium materials are one of the enabling features that
make possible some of the sophisticated technological dreams of the
future.

Thank you for the opportunity to appear here today. I would like
to submit for the record a copy of a letter we submitted to this
subcommittee last year. This letter is a critique of S.1126 but
many of our concerns apply to S.43 3.

Page 3
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GOLDEN SUNLIGHT MINES, INC.

March 15, 1993

Via Federal Express

The Honorable Richard H. Lehman, Chairman

Energy and Mineral Resources Subcommittee

House Natural Resources Committee

1319 Longworth House Office Building

Washington, D.C. 20510

Testimony to be Entered Re: H.R- 322

Dear Congressman Lehman:

I respectfully request that this letter and the enclosed information refuting portions of Mr.

Richard Parks testimony before the Committee on March 11, 1993, be placed in the Committee

record of that hearing.

The purpose of the enclosure is to correct misrepresentations and half truths that have cast

wrong impressions in the minds of the public and the members of your Committee. These

methods are used consistendy by opponents of mining and just as consistently we put the record

straight.

It is becoming an increasingly simple matter to differentiate the radical preservationists -

who would shut down all mining; from the concerned environmentalists - who seek a balanced

and productive development of our mineral resources.

We have pledged our efforts to work with the latter group.

Sincerely,

(^'€jjv^.X^—SL,
C. E. McFarland

President

CEM:rld

Enclosure

cc: Members of the House Energy & Commerce Committee

Members of the U.S. Senate Committee on Energy and Natural Resources

\pdus\123S
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Maxell 12, 1993

Goldai Strnfight Mines, lac. Responses to

Hoase Nalnrai Resoarce Oimmittee Testimony of

Rlchanl Parks/NFRC

ComnKnt: Golden Sunlight ItGoc near Whitriiafl, Mnntana, has been open since 19S2.

Response; Golden Sunlight Mines, Ibc (GSM) began opeiatioa in Fdiiuary 19S3.

Onnment: By 1983 a constracdon error had lesuiiEd in a spill of qranide cxnntrnnated

tailing water in excess of 9 mrUion gannn«? This spiLL infflfm^yH aeaxby

domestic water weils. This spiU b not an emnpic of 'andent history', but

rarhPT a modem mine operation.

Response: There was a loss of tailing solutioa lesnlting from a coosirnctioa error in 1983

that affprtpd two nearby domestic water wells. The solution was detected in

groundwatia monctoring welb installed by Golden Sunlight pdor to the tailing

dam consoTXXion. The problem was promptly rqx3ited to appropriate

govenunent agencies and local residents.

An altRmarive water supply was piovided for the two residents whose wells

were ircvoived, and quick action was taker ''y Golden Son light to stop the leak

and retimi the contazmnated solntioa io the tailing pood by means of a oecwoijc

of pompback weils. At no time did die contasmnant levels in the readents'

w^ reach or exceed safe drinldiig water standards. Since that time,

contaminant levels ha^'e decreased to or below detection limits.

With regard to Mr. Parks' sratemeni aboot ancient history vs. a modem mining

operation, this is a good example of bow safeguards used by modem Trinrng

can detect a problem so it can be promptly conectBd.

Camment: Now, cMs same mine is proposing a major expansion, which incitides a
reclamation plan that is nnlitceiy to succeed. Dr. Eugene Farmer, a west-wide

reclamation specialist for the U.S. Forest Service in a later, dated June 28,

1990 to the Chief of die Montana Hard Rock Bureau provides compdlins
evidence that Golden Sunlight's proposed rccJamation plan would ^oL Despite

that advice, the Bureau of Land Management (ELM) and Montana DegfC of

State Lands, the permitting agencies granted the expansion peonit.
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Response: Golden Snnlighf is aoc proposiiig an ccpanaoQ bat is aearly tbiee yean into tbe

at,twi ro"nn Golden Sonlight's redamalioa plan is oae of, if not the most,

pcogresstve and compceheasive reclamatioa pians in t&e U.S. wiiii bonding to

iiuliJi Thixty-oae specL&c stipulations were added to the petmit in response to

onnmeats from people Eks Eugene Faxmer, to insure tiiat rrdamation would
not&iL

<*'i»iiintfnt'*

Response:

Eogpoe Fanner's oomments were based on a quick diive-througii toor several

yeais eaifier and reading tbe ledamation plan before tbe 31 stipulations were

added. The focus of his problem with the ledamanon plan was on 2:1 versos

3:1 dopes for waste duntp ledamation. Mr. Fanner believed that 2:1 slopes

wexe too snwrp to opeiate equipment od and topsail erosion would be rfifRrmlt

to couttuL However, Golden Scmligfat's connoitmcot was to evaluate a range

of defies for rsdamation varying from 2:1 to 3:1 through estabSsfaing several

large-scale test sites, while providing bonding for ultzmace rrdamatioa of waste

dnmps a£ 3:1 slopes.

Mr. Paries seems to be soggesting that ftc Bureau of Land Management (BLM)
and Montana. Department of Stzie Lands (DSL) should not have issued a permit

to tbe mine based on Eugene Fanner's comments; and that his dnve-througii

tear and reading of the rcdamation plan repirsents a greater ondeiaandmg of

Golden Sunlight's redamatioa challenges than &e 2V& years and tbousaixis of

mao-hoors spent by the tKhmcal stajSs of the Buieau of Land Management,

Depanment of SCafie Lands, Golden SunHght Mines, and independent

ipda imrion consultants to anive at a reclamation plan tliat wffl be successfiiL

Mc Farmer would probably find the results of the last two years of esten-sfve

research and development at Golden Sunlight encouraging, and rosy be

snrprised at the knowledge gained in understand!:^ the reclamation and control

of add production on lai^e, sulfide waste dumps as a result of this research.

The bond proposed is expected to guarantee perpetual treatment of add mine

discharge from the open pit. but it does not even address the add producing

waste rode piles.

The boa<&ng for perpecnal neatment of addic water from the opes pit is not

]3ioposed but is in place.

There is no add drainage erpecxed from the waste dumps but Golden Sunlight

has commfited to coUecdaa and treatment of any discharge fiom tbe waste

domps, if requiied. In addition, momior wdls have been established around

the petimetsr of the open pit and waste dumps to momcor any <-h--ingf?< fn

groundwater quality.
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OwnnMMit; I believe that Goldea Smlight is z snperfbnd site ia the making.

Response; Mr. Pads may be altwcptiag to egnare Goldea Snnligfat Mine to tie Butte

Supetfiuid Site. This is an m^justifiable compansoc of two totally difiTerent

siies fh^f differ vastly geologically and hydroLogically. Golden Snnligiit will be

monitored and ledaimed wiiii modem frrfanology. The Butte site lesulted

ficom LOO yeais of minm^ wbea rben were no caotcols to protect die

smzoimdii^ eaviionment, and no leclamalioa was lequired.

As owner of a fly fisiiing siiop in Gardiner, Montana, it is doobtful diat Mr.
Pads has the tedmical understanding to make snch an inflammatocy statement.

Comment: Golden Simlight Mine is an example of why we need the poblic partidpadon

and dtizen enforcement secdons of HR 322. The expansion plan was reviewed

by an EA rather than an EIS even thoogh it involved a whole new tails pood

and six-fold increase in the size of fee open pit.

Response: Golden Stmligfat was originally permitted in 1982 by an BS, and subsecpient

changes and expansions were pennitted by an EA. Since the latest cKpansioQ

in questioa was more extensive than previous expansions, an exiensivB

mitigated EA was nsed, not just an EA. The expansioa increased the open pit

by a fector of two not an exaggerated "six-fidd" as stated by Mr. Paiks.

CcBnaeatz The EA process fmrrin1f^ft^ public input. The decision to giant the expansion

peimit has been appealed to the Tnfmor Board of Land Ap^nals (TELA) wiiich

has not acted on die appeal for nearly 3 years. Because of the IBLA^s failure

to act within a reasonable amount of time, diizen's groups were forced to

dialleage this dangerously inadeqoate e^qjansion proposal in. state court. It

seems probable that the court case wiQ be dedded in the citizens' &vor. As a

oansequeace, the industry has sponsored state legisladon to farther restrict

public access to the process and make it gnandally impossible for dtjVeas to

bring suit to enjforce our consdmtian and laws.

Response: The mrti^tf^ EA piocess did not minimize public input. Golden SunUght

voluntarily agreed to two public bearings and public comment periods during

the permitting process.

The IBLA has not yet ruled on the appeal, and the lawsuit in state court has

not been decided but there is no reason to believe the case will be determined

one way or another at this point. Mr. Parks' statement that it looks probable

the case will be dedded in the "drizens' fevor, seems to be ovcdooking the

point that in any event, we aze aU U.S. drJTgns.
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The fict of tbe maiter is tbat no anioimc of public input would satisfy tbe

piesetvalioinst giuu^s iovotved in the appeal aod lawsuit. Ilieir objective

vm^m^ to be to stop all miaing activitiES, act to foster a balanced abroach to

KsoQioe dcveb^nnenL

Ute state >^hititm zcSeasi to does not lestna public input, bnt simply

wefl. as dmifyiixg wiien an EA, T^g»*w< ha, or HS siioold be used in tbe

|if!^ II lining pirys'^ TpHn<frit>< gam Ti»gnlatnrg^ anil ffxprmsihla

^ ipip '

^i
^iH««tfaHog aU aeed this darffied.

Conmoeat: T^* ^S 'innfirhmt fSnr y"" ^ Im*'^ ^^'^ fViMfin .SitnKgtrt Vfrna i^ a mrit gf Placer

Doisc, a. Canac&an rnining co.

Response; Goldea SonH^ Mine is a unit of Placer Dome I7.S. Inc., a Callfbtnia

coiporadon and an Amencan mTning company. Placer Dome U.S. ^ic is a

wfaoILy-owQed unit of Placer Dome Inc., a Vanooovcr-based woiid-wide

mintng couipauy. PIscsT Dome U.S. and its predecessor coi ii[anies iucve been

establisbed in die United States since 1929. All bat a few of the 600 Placer

Dome T7.S. lioc. employees are U.S. ciriTms.



589

Brubaker-Mann, .n

NATURAL COLORED CRUSHED ROCK

MINED AND MILLED IN BARSTOW. CALIF
LARGE SELECTION OF NATURAL COLORS

30864 SOAP MINE ROAD » BARSTOW, CALIFORNIA 92311 « (619) 256-2S20 (619) 2S6-8317

WtlhvnJ Mann

V P o( Adminiatration

JulM M*nn Rohn

S*cr«tary and
C^a1 Finandat ORicvr

Dorothy E Mann

MAH12199^

Marcb 4, 1993

To: Members of House Natural Resources Committe*

Re: Nick Joe Rahall's anti-mining bill HR 322

Position: Opposed

Request: Enter in Official Hearing Records

This bill does tbe exact opposite of what an ailing economy needs. It

restricts growth and production and eliminates jobs. America needs

incentives. We don't need HR 322.

Sincerely,

'^ulie Mann
President

JM/cc

A small mining company meeting society's needs
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David B. Whitcomb
6320 Jerseydale Rd.
Mariposa, CA 95338

The Honorable Rick Lehman
U.S. House of Representatives
Washington, D.C. 20515

Dear Representative Lehman, -ARA:

The General Mining Law of 1872 was enacted during Ulysses S.

Grant's administration as a means of settling the West,

encouraging hardrock mining over all other public land uses.

More than one hundred years later, this antiquated law continues

to allow unchecked mineral development for private profit at the

cost of massive damage to our environment.

H.R.322, the Mining Law Reform Act, would take steps to reform
our mining laws by requiring that other values, such as wildlife
habitat and recreational opportunities, be considered before a

mine is automatically permitted in sensitive areas. This
legislation would prohibit mining in certain ecologically
sensitive areas and would contain strong standards for ecological
reclamation after mines are closed. The bill also establishes a

system whereby a portion of the government's royalties from
mineral production would go toward a fund to clean up abandoned
mine sites.

Companion legislation to H.R.322 has been introduced in the

Senate as S,257. However, another bill being touted as mining
reform, S.775, is a sham bill, supported by the mining industry,

which would do almost nothing to change the industry's ongoing
rip-off of American taxpayers and our environment.

I strongly urge you to co-sponsor H.R.322 and work to ensure its

passage. Should S,775 pass the Senate, I also urge you to
utilize all of your influence to ensure that the final mining
bill sent to the President contains the strong and effective
provisions of H.R.322.

Most sincerely.

David B. Whitcomb
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Susanne Whitcomb
6320 Jerseydale Rd.
Mariposa f CA _a533a-

I DATE: ._ DOC#J^fi.?l.
The Honorable Rick Lehman j j,

U.S. House of Representatives I AIDE"
REC#

Washington, D.C. 20515
CATS: „

Dear Representative Lehman,
,^a;^a ._

- _
The General Mining Law of 1872 was enacted ^luriTiglJlysses^S

.

Grant's administration as a means of settling the West,
encouraging hardrock mining over all other public land uses.
More than one hundred years later, this antiquated law continues
to allow unchecked_ffiineral development for pFivate profit at the
cost of massive /Klamag^ to our environment.

H.R.322, the Mining Law Reform Act, would take steps to reform
our mining laws by requiring that other values, such as wildlife
habitat and recreational opportunities, be considered before a
mine is automatically permitted in sensitive areas. This
legislation would prohibit mining in certain ecologically
sensitive areas and would contain strong standards for ecological
reclamation after mines are closed. The bill also establishes a
system whereby a portion of the government's royalties from
mineral production would go toward a fund to clean up abandoned
mine sites.

Companion legislation to H.R.322 has been introduced in the
Senate as S.257. However, affiother>bill being touted as mining
reform, S.775, is a sjiam. bill, supported by the mining^ industry,
which would do almost"'(^oth^^ to change the industry's ongoing
rip-off of American taxpayers and our environment.

I strongly urge you to co-sponsor H.R.322 and work to ensure its
pas^SgeT^ Should S.775 pass the Senate, I also urge you to
utilize all of your influence to ensure that the ti na

j

mining
bill sent to the President contains the strong and effective
provisions of H.R.322.

Most sincerely.

(^^^tS'^Mi-^t-^'t^f'e^^ yy/^iJ^2~*~3r-r^-'^

Susanne Whitcomb
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CarbondaU, CO 81623

Tclrphonr: (303) 963-2344

Fax:(303)963-lfi67

March 2, 1993

Mr. Richard M. Lehman
Chairman
Subcommittee on Energy and Natural Resources
818 C«OB
US House of Representatives
Washington, D.C. 20515

Reference: Testimony for the 3/11/93 Hearing Regarding H.R. 322.

Dear Mr. Lehman;

Thank you for the opportunity to provide the following cc»nmenta on the Mineral

Exploration and Development Act of 1993. I will attempt to express my views on

the Act on a section by section basis using the January 5, 1993, draft of H.R.

322.

Before I get to specifics, the following will provide you with sane information

about my background. My education includes a B.S. in Mining Engineering and a

Master's in Business Administration, both from the University of Wsishington i

Seattle. I have 18 years experience in the development and financing of new

mining oi)ei'ations with work at AMAX, Union Pacific Corporation, Smith Barney,

Colorado Yule Marble Company, and my own mining finance consulting company. I

have been involved in the evaluation or development of close to a hundred hard

rock or coal proiierties, some of v*ich have received awards for environmental

excellence, I currently work as a consultant to companies and individuals

helping them find investment money for their mineral projects world wide . I deal

on a daily basis with all of the junior and major mining companies' exploration

departments to bring them hopefully attractive mineral properties. I hold a

Professional Engineering License in th*> State of Colorado. The basic theme of

my work has been to develop mineral properties in an environmentally sound

manner, no matter what the regulations may require. This theme is a result of

a love for the wilderness of the Western US, combined with the knowledge that a

strong and growing mineral industry is not only necessary, but critical for the

maintenance of and improvement in our quality of life. I continue to believe

that new mines can be opened in the Western US without significant environmental

impacts

.

While my comments below may reflect the mining industry's position on many

issues, I am an independent mining finance consultant without allegiance to any

particular faction. I hope my ccmments reflect an underlying desire to judge the

new legislation based on a concern for the economic welfare of our country as

well as for the global environment.

Page 1
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Section 104: CLAIM MAINTENANCE REQUIREMENTS

(a) IN GENERAL.— I think thia is well conceived and will work
effectively to accompllBh the goal of preventing the holding of claims without
any intention on the part of the owner to develop a mine on the property.
However, I don't believe it will raise much money for the treasury. My buaineaa
puts me in contact with a broad range of current clfidm holders, from individuals
who hold just a few claims to the giants of tlie industry vAxo hold thousands of
claims. Everyone I talked to about this issue has indicated they will dix>p from
between 50 nnd 95 pjercent of their unpatented claims. So I believe an estimated
revenue which might be generated is probably too high.

I like the concept of the rental fee because it will keep surface
disturbance to a minimum and the sliding scale will encourage a "develop it or
drop it" mode of operation. I believe that the increases should come at ten year
inter-vals instead of five year intervals, just based on ray experiences concerning
tiie time it takes to develop a mining operation. I suggest that if a mine is put
into production, then is placed on standby, the claim rental fee should drop to
the $5 level. The price fluctuations of mineral commodities sometimes require
comjxinies to place mines on standby for long and multiple periods of time. It

isn't quite fair to expect a mining company to pay the fee during tough times

after they have invested so much in the property. If the company has to pay the

fee as well eis pay a maintenance crew to keep the mine available, it may choose

to let the property go completely. I think the $2.50 minimum rental fee is

unnecessary and will probably be more trouble to administer than it is worth.

Section 201: SURFACE MANAGEMENT

(a) TN GENERAL. — I don't see much in these requirements for a i)lan of

operation that isn't already required by either County Land Use Change processes

or State Mine Land Reclajnation requirements. However, there are some counties

ami some states which do not require the submittal of a plan of operation. My

concern is that there should be one process vAich controls. NEPA, moat states,

many counties, and now the Federal Government, would require a process through

which a mining ccmpany must work in order to develop a mine. It may seem

reasonable to provide the Secretary with a plan of operations v^ich is already

required by other agencies, but the practical affect is an overloading of the

peimitting process and unnecessary delays. All of these governmental agencies

have similar goals - the need to assure an environmentally sound mining operation

on the land. Why can't a lead agency be appointed on a case by case basis which

would have overall jurisdiction? Is the legislation intended to make the process

more complicated, thus discouraging mining, or is it intended to make the process

more efficient, thus saving our economy the expense of interminable regulatory

review processes?

(b) (2) (A) Definition of "Negligible Disturbance" — This section

implies that a plan of operations will be required v^ienever a drill rig is

brought onto the claims or a cat track is cut to access the drill sites. The

idea of requiring a full plan of operations in order to just put a few drill

holes on the property offends my sense of what is appropriate. I suggest that

"minimal activities" be expanded to include minor road building, construction of

drill pods, and small bulk sample programs. Because such activities may have

Page 2
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more of an impact on the environment than just walking on the property , I suggest
ft two level system of operations plans review be oonsidered. One process would
apply to exploration activities, and one process would apply for development
activities. The exploration phase would require, at most, a five page dociiment
which descrilxjs the contemplated activity on the property. The Secretary should
be required to review and approve the plan within two weeks of submittal unless
there is a finding that the plan is in violation of any regulation and that such
violation will csause significant harm to the public or the environment. The
development phase would require the more lengthy and thorough review.

(d) MINING PERMIT APPLICATION REQUIREMENTS. — This is where a two level
system of approval maizes more sense (see (a) (2) (A) above). An example is the
requirement for ground water monitoring for 12 months before a drill rig is put
on the property (subsection 7). This is silly and inappropriate. However, for
any drilling activity there should be a requirement that drill holes are either
capped or filled with cement after drilling is complete (I thinlt this is already
required under state or local Health Department regulations regarding ground
water). For any bulk sample program, a reclamation bond should be required.

(h) TERM OF PERMIT; RENEWAL. — (1) 10 Year Term ~ A term of 10 years
is not long enough for the financing of most mining projects. While most of the

gold mines recently opened in the West have operating lives of less than 10

years, most of the projects I have evaluated have operating lives running into
decades. I'here should be no limit to the operating life, except that it should
be defined in the plan of operations by the applicant. An example of this is the

Herxierson Mine in Colorado. The ore deposit was discovered in 1966, construction

began in 1968, first ore production began in 1976, and full production was

reached in 1980. Overall it took 14 years from discovery to full prodv»ction.

With an investment requirement of over $480 million, it was quite a risk for any

company and a 10 year permit would not have even gotten it to full production.

If there must be a time limit, 20 years after production commences is more

appropriate.

(h) (2) One Year Term for Plan of Operations — In most cases a mining

project cannot be financed unless it has mining permits in place. Having been

intimately involved in numerous attempts to finance new mining operations, I can

saw with some authority that one year is no where near enough time. The owner

should bo given three years at a minimum to begin mineral activities on the

property after the mine operations permit is issued.

(h) (3) Plan of Operations Renewal (See (h) (1) above) — Most mining

operations are constantly in technical violation of some regulation throughout

their operating lives. I would guess that less than one percent are intentional

violations or are violations which might cause some environmental or safety

problem. It is just the nature of the business that unforeseen problems occur,

and because there are now so many regulations regarding mining activities, there

is bound to be one or two which are not being complied with at any given time.

So the effect of these strict requirements for compliance is to make the mine

owner subject to the personality and political persuasion of the aximiniatrator

which must review the operation. If the operator gets a stickler for detail,

life can be miserable. If it was my money to be invested in the operation, I

would have a real difficult time advancing funds under such circumstances.
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The following cotnnvents apply to both the initial mine permit tuid the 10

year renewal process. I suggest that the Secr-etary should be required to approve
or renew the permit unless there is a violation of any regvilation and such
violation would cause a significant threat to the jxiblic or to the environment.
In other words, if the operator is in subatantiai compliance with the
regulations, and there is not a finding by the Secretary of wilful or negligent
disregard for the welfare of the public or the environment, the operator should
be reasonably assured of permit approval or renewal.

(n) (5) GRADING. — This section seems quite vague. The v^ole section
seemH to rely on the subjective judgement of the Secretary. Certainly some work

to blend an open pit into surrounding topography would be desirable from an
aesthetic viewpoint, but there are no objective standards in the legislation that

will allow a mine developer to estimate it's reclamation obligation. While

blending with the surrounding topography might improve the view for a few seasons

after mining is complete, natural processes will, in most oases, accomplish the

same result. Why burden the mine operator (and our economy) with the expense

when nature will do the woiit? When God is on your side, why do His work for Him?

(n) (6) REVEGfETATICW. — I am not a soils or platit life specialist, but

it seems tx> me the requirements under this section are so stringent that no

revegetation effort could ever succeed. It would seem to me that there needs to

be a little more flexibility in this.

(n) (10) FISH AND WILDLIFE. — There needs to be more flexibility in this

as well, "rtie stringent standards set by this subsection should be applied only

if there is a finding by the Secretary that the loss of the land would have a

significant adverse impact on fish and wildlife.

(p) DEFINITIONS. — (1) We have all seen the problems associated with the

application of the term "best technology currently available." While the term

makes drafting legislation more simple, it does not account for the economics of

the particulor situation to vAiich it is applied. Allowing the Secretary

discretion to determine the best technology currently available on a case by case

basis places a lot of uncertainty in the process and subjects the mining company

to one more regulatory decision which may be based more on politics than

economics. I'm not as knowledgeable as I would like to be on this issue and as

a result, I can't provide a reasonable alternative to accomplish the desired

result (I guess I don't really understand what the desired result is!).

Section 202 — INSHECTION AND ENPCKCEMENT

(c) CITIZEN SUITS. ~ I am opposed to this subsection. The practical

effect will be that, where there are discretionary determinations by the

Secretary, he or she will be forced to rule against the mine developer for fear

of being sued. The Secretary will be subject to political and budgetary

pressures not relating to the merits of the mine developer's position. In any

case, the loser of any suit should pay attorneys' fees.
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Section 202 ~ STATE LAW AND REGULATION

In general I believe that, due to the differences in the conditions in ttie

various states, state mine reclamation laws should be applied. If there are no
state reclamation requirements, then the federal requirements should be applied.

In other wortls, let the states administer their own reclamation standards, even

if they are less stringent than federal standards, but if a state has no
standards or there is a finding that a state's mine reclamation program has not

been effectively enforced, then the federal standards should kick in.

Section 204 — UNSUITABILITY REVEIW

(c) LAND USE PLANS (1) & (2) — The ability of the Secretary to remove

lands from location for mineral activities after a prospector heis made a
discovery on what was originally open ground is unreasonable. The unsuitability

review standards and the political pressuree on the Secretary virtually assure

that whenever a promising mineral deposit is discovered, the lemd will be

detexmined to be unsuitable for mining. The review standards listed in

subsection (e) are broad enough that most any land could be declared unsuitable.

I am reminded of a similar provision in Australian land use policy. The native

jxjpulotion of Australia has asserted that mining is inappropriate for their

"sacred sights." However, the natives do not identify the sights for fear of

tourist encroachment. It has been quite amazing to see how many sacred sights

are identified on newly discovered mineral sights only after the minerals are

discovered.
If there is a need to identify land unsuitable for mineral development, the

land should be identified before a prospector is led to believe it is open to

mineral activities. This has already been accomplished through the wilderness

system and the other land reservation programs defined in Section 205, so I do

not sen the need for any process of unsuitability review.

What happens if future physics research discovers that some obscure

clement, let's say bismuth, has unique properties which will provide us with

cleaner air or v«iter, or provide much cheaper Eind more environmentally acceptable

sources of energy? Who will take the time and risk to go out and find sources

of bismuth? I certainly would not want to risk my own funds for such a venture

if I might lose it all in an unsuitability withdrawal.

Section 410 — ROYALTY

This is an additional income tax on ccmipanies operating on federal lands.

While I understand that the tax intended to pay for the use of the land, the

person or company which made tiie original discovery and developed the reserve

certainly had a hand in generating the wealth. The land wasn't worth much before

the mineral discovery and the prospector created the wealth through his labor,

so the prospector should benefit. The general thrust of our economic system has

been that the persons or companies who invest the dollars, take the risks, and

create the wealth should be rewarded. The concept of the royalty is rooted in

feudal times when the "royalty" of the nation owned all property and granted

concessions to only a favored few. CXily when common citizens wei^ allo\>fed to own

property and "free mining" was adopted in England in the 16th century, did the
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quality of life for the common people begin to improve. With the imposition of
a royalty swid the punitive regulations envisioned by this legislation, it seems
that congress will be moving us back to a system that never worked very well.

If congress believes that the mining industry does not pay its fair share,
or that other mineral producing countries around the world tax their mining
operations at similar rates (so that companies operating in the US are not at a
ooinixJtitive disadvante^go) , then an additional tax might be justified. However,
please understand that when we tax something, we get less of it. So it means
some mines will close and we will lose the jobs associated with those operations.

It also means the mining companies required to pay the royalty will have less
mofiey to invest in exploration activities which means the loss of jobs on that
end of the business as well as the loss of the wealth created \Aien the

exploration activities make a mineral discovery. The royalty is a bad idea, just
as the BTU tax is a bad idea, because it places US industry at a competitive
disadvantage relative to the rest of the world. I am sure that the economic
policy makers in Japan, Germany, and Russia are chuckling with glee at the

prospect of the US imposing such taxes on its industry.

CX)NCLUSION

I have recently heard many well respected and knowledgeable people express

the view that mining is no longer a necessary activity for the health of our

econf>iny and that it should be discouraged because of the environmental damage

that it causes, I think former Senator Tira Wirth said, "The West should be

attractive , not extractive. " Lectures recently sponsored by environmental groups

assert that our- economy is past the stage vAiere resource development is

important. We can all live off tourists atvi sell each other computers, cellular

telephones, and fast food. In my view this is a siren song that is doomed

failure because it is not based on sound economic theory. But it does allow some

of the more irresponsible elements of the environmental movement to justify their

j>oaitions on the issues, I am afraid this is another version of voodoo economics

which 1 call "voodoo environmental economics." At best it is an untested

economic theory that deserves a lot more study before it is applied.

After a thorough review of the proposed legislation, it is clear to me it

is intended to stop any new mine development on federal lands. If the Congress

believes the US can survive without a strong minerals industry, then God help us

and God help the Democratic Party in the next few elections, People only have

to look around their home or work place to see that everything they use comes

from a mine, an oil well, a forest, or a farm. If the proposed legislation is

passed as drafted, it will mean higher prices for virtually every mineral

commodity. It will mean the US will become more and more dependent on foreign

sources for minerals. Finally it will mean the net effect on the planet will be

an overall deterioration in envirorunental quality as mines are shifted to

countries with less stringent environmental standards. So if it is the goal of

the enviror^mental movement to improve world-wide environmental quality, this

legislation will not accomplish the goal. Not only is the proposed legislation

bad for the US economy, it is bad for the planet.
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Thank you again for the opportunitv to submit these ccwments. Please let me know

if I am needed for testimony before the Committee on March 11.

Sincerely,

Rex E. Ixsesby ^
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